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Dear Melissa,

Thank you for your question about the use of photographs of Sea Grant activities on websites.
Meaghin Burke of the Mississippi Law Research Institute (the Legal Program’s parent department) has
researched the issues and prepared an excellent response memo, which I have reproduced below (with
minor editing) under the “Discussion” heading. The information in this letter should not be taken as
formal legal advice, but rather as our objective analysis of the relevant legal issues.

Question Presented

What are the potential legal problems with using photographs (especially of children) on websites to
highlight Sea Grant activities?

Short Answer

The law in this area is not well developed in Mississippi. However, a general overview of the state of
the law nationwide illuminates some potential issues.
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Publication of a photograph may impact the subject’s right to privacy. In some circumstances the
publisher could be liable for the torts of misappropriation or false light. These issues may be resolved
by acquiring the subject’s consent to publish the photograph. Parental consent may be necessary for
photographs of children.

_In the absence of express consent, factors affecting potential liability include the purpose for which the
photograph 1s being used, the age of the subject, and whether the location was public or private.
Generally speaking, people in public places have a decreased expectation of privacy.

Discussion

The use of a person’s likeness without permission creates tension between two major areas: First
Amendment free speech concerns and the privacy interests of the photographed individual. This
tension can reflect itself differently depending on the circumstances surrounding the image and the use
of the image.

Please note that the law relating to rights of privacy is poorly developed in Mississippi, as the
state judiciary has only given perfunctory attention to the rights of privacy. Much of this discussion,
therefore, relates to broad trends in the law that have not yet been adopted or fully developed under
Mississippi law.

Rights of privacy in Mississippi

‘The Mississippi Supreme Court has acknowledged (though not unequivocally recognized) the four
traditional rights of privacy: “(1) the intentional intrusion upon the solitude or seclusion of another; (2)
the appropriation of another's identity for an unpermitted use; (3) the public disclosure of private facts;
and (4) holding another to the public eye in a false light”' These four rights of privacy, as defined in
Mississippi, are “distinct and separate sub-torts.”> These torts have different elements and allow for
different damages.

Two of these torts seem particularly relevant with respect to the use of photographs:
misappropriation and false light. Misappropriation is available in Mississippi for plaintiffs whose
identities are used for the commercial advantage of a defendant without knowledge or express consent
of the plaintiffs.* In Mississippi, the tort of misappropriation encompasses the Restatement’s approach
to damages; namely, “one who has established a cause of action for invasion of his privacy is entitled
to recover damages for his mental distress proved to have been suffered if it is a kind that normally
results from such an invasion.” It is important to note, therefore, that pecuniary damages need not be
proven in the tort of misappropriation. “[A]n intrusion which is of very little commercial consequence
can nonetheless cause serious emotional distress.”

The second tort with potential application is “tortious invasion of privacy through publicity
placing a person in a false light.”” To prove false light, a plaintiff must demonstrate that the false light
in which the plaintiff was placed would be highly offensive to a reasonable person and that the
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defendant had knowledge of or recklessly disre%arded the “falsity of the publicized matter and the
false light in which the other would be placed.” To prove false light, the plaintiff does not need to
demonstrate that the plaintiff was defamed; merely proving that false characteristics or conduct have
been attributed to him is sufficient.” Mississippi’s adoption of false light was not explicit; post-
Prescott decisions have held the tort to be implicitly recognized.'

Use of images when releases have been secured

When releases have been secured, the primary legal issue relates to the scope of consent given in the
authorization. No Mississippi cases were found directly relating to the ramification of exceeding the
scope of consent. Other states have, however, been willing to award damages to those whose images
were used in a manner that exceeded the scope of their consent.

New York courts have demonstrated willingness to enforce the language of photograph
releases. “[I]f there is a limitation in the consent as to time, form or forum, the use of a name, portrait
or picture is without consent if it exceeds the limitation.”’! On the opposite end of the spectrum, New
York courts have also been willing to uphold very broad and general releases.'> While New York law
is not binding on Mississippi courts, it serves to highlight the important role that well-written consents
and releases can fill. |

In conclusion, though there is not direct guidance from the Mississippi courts, other courts
seem willing to enforce the language of the authorization contract to protect a plaintiff’s privacy
interest."” In fact, “many of the cases in which the right of privacy has been protected are instances
where plaintiff had consented to his or her photograph being taken in the first instance, but because
defendant then used the photograph for a further and different purpose... it is held that there is no
waiver or consent for such later use.”*

Of course, minors arc unable to effectively contract a release, as they lack capacity to form a
contract.”” A child may not, therefore, grant consent to use his or her image. Parental or guardian
permission would have to be secured in order to have a valid release for use of a child’s image.

Use of images when releases have not been secured
When releases have not been secured, several concerns arise. The analysis will change depending on

the purpose for which the photograph is being used, the age of the photographed party, and the
location where the photographs were taken.
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Purpose for which photograph is being used

“One need only pick up any newspaper or magazine to comprehend the vast range of published matter
which exposes persons to public view, both private citizens and public officials.”™® As a general rule,
porirayals that can be categorized as newsworthy or of public concern, informational, or artistic are

shielded from liability.'” This rule stems from the idea that the need to disseminate information to the
public outweighs individual privacy rights.'® There is a critical distinction, therefore, between
commercial uses of a photograph and informational uses of a photograph.'® Courts have long looked
to the distinctions between commercial speech and more protected types of speech; these distinctions
are frequently not perfectly clear. For instance, the Supreme Court has acknowledged that
entertainment can enjoy First Amendment protection both on its own terms and under the notion that
entertainment itself can constitute news.*

While many commentators have decried the somewhat artificial distinction between
commercial use and informational use, most courts will likely attempt to categorize speech according
to its nature in order to assess the potential liability of a defendant because the common law refuses to
recognize tort actions for invasion of privacy where the publication relates to matters of public
interest.! Note that courts do not impose high standards on the ‘“newsworthiness™ of an item; it
appears to be a fairly low standard.*

Age of the photoeraphed party

The age of the photographed party becomes an important consideration when attempting to argue
“implied consent.” If a subject is aware that they are being photographed and his or her reactions
reasonably indicate consent, the photographer may be able to assume implied consent on behalf of the
subject.” A subject was found to have impliedly consented to the taking and publication of his picture
when he encouraged the photographer to take his picture at a sporting event.”* In Neff, the court
clearly rejected the plaintiff’s argument that gublication in a magazine published for profit created a
misappropriation on behalf of the magazine.” The First Amendment was found to be a complete
defense to the magazine based on the newsworthy nature of the sporting event and the implied consent
of the plaintiff.® This “implied consent,” however, requires capacity on behalf of the subject.”’
Children, as discussed above, are incapable of forming capacity with respect to contracts and arguably
are incapable of granting valid implied consent.
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Location where photographs were taken

As a general rule, “there is no liability for photographing a person in a public place.”?® This approach
is reflected in the Restatement Second of Torts, which indicates that those in public have removed
themselves from seclusion and consequently decreased their personal expectations of privacy.”

_ Courts have made clear distinctions between photographs taken in public locations and photographs
taken in private locations.”® In short, though on-point Mississippi law is lacking on this particular
subject, courts seem willing to acknowledge that in public places plaintiffs have a decreased
expectation of privacy and decreased ability to argue invasion of privacy interests.’’

Conclasion

As the information above shows, there are indeed potential legal concerns that arise when photographs
are published. These concerns may or may not apply to the photographs you want to publish. The
analysis is very fact-specific, so each situation should be examined carefully before you proceed. I
would be happy to help if you have questions about a specific situation.

I hope this information is useful to you. If you have any further questions about this subject, or about
any other subject, please feel free to email or call. Thanks again for bringing your question to the MS-
AL Sea Grant Legal Program.

Sincerely, &\/\/

Joslf (Jlemons
R ch Counsel
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¥ RESTATEMENT (SECOND) OF TORTS § 652B cmt. c.

¥ Cefalu v. Globe Newspaper Co., 391 N.E.2d 935 (Mass. 1979) (noting that pictures taken in private places would be
subject to a claim of invasion of privacy).

* See Doe v. B.P.S. Guard Services, Inc., 945 F.2d 1422, 1427 (8th Cir. 1991).



