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Marine Aquaculture
-in Mississippi

by Ellen M. Peel

INTRODUCTI()N

Mississippi is in the final stages of completing regulatory
~ guidelines necessary to accommodate the birth of a marine
aquacultere (mariculture) industry in its Gulf waters. To
ensure thai the activity is compatible with the natural
. environment and the state’s existing tourism, commercial

and recreational fishing indusiries, the Bureau of Marine

Resources (BMR) has drafted a comprehensive set of

offshore mariculture guidelines. The purpose of this article -
is to review the development of the guidelines and to offer
suggestions for improving Mississippi’s permnung proce-

dures.

DISCUSSION OF THE
GUIDELINE PROCESS

Background .

Interest in esiablishing a Mississippi marine aquaculture
.industry was first expressed approximately two years ago
by Sea Pride, Inc. a company interested in raising red drum
and hybrid seiped bass. This.company wants to place six

four-hundred-foot barge-type vessels in waters approxi- -
mately two miles south of Homn Island, a designated Na--

tional Park Service wilderness area located about eight

* milesoffthe Mississippi coast. Cumulatively these vessels

would occupy 767 acres and would have an individual
production capacity between iwo and four miilion pounds

of fish per year. The structure of each vessel would provide

a framework for net pens suspended through the hull into
" waters of the Gulf and would serve as the rearing chambers

for the finfish stock. In addition, the vessels would house
crew quarters for six to eight, a research lab, and a compu-

terized center for antomatic dispensing of fish food.
The:state required Sea Pride to submit a packet of pro-
- posed project information as required by the Coastal Wet-
lands Protection Act. Miss, Code § 49-27-11 (1990). After
researching the issues involved, BMR issued a “while
paper” addressing concerns over the possible impact upon
the resources. In January 1991 Sea Pride, submitted -its
completed packet of requested materials to BMR, Review
of this material by BMR resalted in a finding of an impact
that could not be controlled without comprehensive guide-

lines. Atthat point the agency was faced with two choices:
denying the permit, or going to the Commission on Wild-
life, Fisheries and Parks and requesting the issue be held in

" abeyance, with a moraterium placed on marine aquaculiure

issues until guidelines could be written. BMR chose the
second alternative and also requested the Commission to
authorize an environmental study from which BMR could
draft guidelines. The Commission approved this action in
March 1991,

During the same month, former Governor Ray Mabus

- and the Secretary of State’s Office granted Sea Pride, a

fifteen-year renewable lease for use of submerged lands

~ and superjacent water column located approximately 2.18

miles south of Horn Island. Miss. Code § 29-1-107 (1990).
In spite of language to the contrary in the lease, it is
reasonable to anticipate that Sea Pride, will have at least de
facto exclusive use of the 767 acres. (Lease of Submerged
Lands and Superjacent Water Column For Purposes of Ag-
uaculture, § 3, p. 2, State of Mississippi, County of Hinds, -
March 11, 1991). The fact that this lease was issued prior

" tothedecision on the permit has generated public comment

and complicated the permitting process.

The Task of Developing Regulatory Guidelines
BMR faced several administrative challenges when it drafted
the proposed guidelines, Its authority over aquaculture

‘activities in coastal waters is predicated upon its position as

primary permitting agency under the siaic’s Coasial Wet-
lands Protection Act § 49-27-1 ct seq. (1990) and newly
delegated authority through a 1991 amendment in the Mis- -
sissippi Aquacutture Act of 1988, Miss. Code Ann. § 79-
22-1 et seq.(1989 and Supp. 1991). The Departmentof Ag-
riculture and Commerce also has authority over aquacul-
ture pursuant to the Mississippi Aquaculiure Act. The
proposed-guidelines represent BMR''s attempt at reconcil-
ing the two Acts' distinct permiiting requirements and
goals.

The Guidéline_s g
- The guidelines as presently written address three primary
- calegories: (1) permitting requirements, including siting -

and species regulation; (2) requirements specific to the
placement of rearing chambers (nets, racks, cages, long

' lines, or rafts); and (3) monitoring requirements (pre-op-

erational and operational). The guidleines apply to (I)
finfish culture, {2) off-bottom culture of molluscan shell-
fish, (3) on-botiom culture. of molluscan shellfish, and (4)
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on-bottom culture in-nearshore waters of molluscan shell-
fish. The strength of the guidelines exists in the siting re-
quirements and compliance through monitoring. (See
Appendix A for a copy of the current Guidelines.)

-Public Meetmgs :
- By December 1991 proposed gmdehnes were issued and a
public megting was held during January 1992, At that

meeting the proposed guidelines drew criticism, mc!udmg_

allegations that BMR lacked authority to regulate the ag-
_ uaculture operations; the guidelines lacked legal validity;

and the guidelines were patenily restriciive, arbitrary and

were anti-industry. Afier this meeting and consideration of
public comments, BMR revised and reissued the guidelines
and held a second public meeting. This meeting was well
attended by individuals who expressed concerns that an
aquacultare operation as large as the proposed net-pen
farms could cause damage to the tourism industry, the
recreational and commercial fishing industries, and to the
fragile environmentof the barrier islands. Specific concern
was expressed that Mississippi could not afford to put the
federally designated wildemess areas of Gulf Islands Na-

tional Seashore in. jeopardy. Additionally, homeowners

expressed concern that discharges from the aquaculture
facilities, including fish carcasses, may foul the water and
shorelines. Many attendees maintained that they did not
oppose a marine aquaculture industry on the coast, but feli
that the public needed more information and additional
public meetings to discuss polcnnal impact to the area and
necessary safeguards

On February 24, 1992, during a monthly meeting of the
+ Commission on Wildlife, Fisheries and Parks in Jackson,.
Mississippi, the issue was discussed. Three requests were
submitted by BMR at this meeting: (1) acceptance of thé
proposed revised guidelines as binding; (2) removal of the
moratorium on marine aquaculture activities; and (3) ap-
proval of a permit to Sea Pride. Public.participants aired
concerns that: (1) the regulation of the marine aquaculture
industry must be in a manner compatible with the other
water-oriented industries of the Gulf Coast; (2) the place-
ment of the barges within two and three-quaters miles of
Horn and Petit Bois Islands was not adequate to protect the
federally designated wilderness areas; (3) the siting restric-
tions in the guidelines amounted to a “taking” and/or a
“federal enclave” issue; (4)-the issuance of the lease prior
to approval of a Coastal Wetlands Permit violated fifteen

yeats of precedents by the Secrétary of State’s Office; and
(5) alease provision stipulating that the lessee (Sea Pride). -
had the option to determine the amount of liability insur-

ance for any damage arising from the net-pen operations to

4 Water Log,Volume 11, Number 4, 1991

coastal resources was unacceptabie and contrary to lan-
guage in traditional lessee-lessor relationships,

The Commission approved each request made by BMR
with the stipuiation that permit approval be made with the
understanding that the lessor (Mississippi) wouid-deter-
mine the amount of liability insurance. The Deparument of
Wildlife, Fisheries and Parks, BMR, and the Secrétary of -
State’s Office mustresolve the insurance figurcs and amend
the lease before the approvéd permit is to be issued.

Present Situation

_ The Commission’s approval of the guidelines constitutes a

notice of intent to adopt subject to the incorporation of
changes resulting from comments received during a final
thirty-day review period. This thirty-day period began on

“the day the guidelines were filed with the Secretary of -

State’s Office. To facilitate this process, the BMR has
scheduled the last public hearing to accept comments for
March 23, 1992 at 7:00 p.m. in the LL. Scott Marine
Education Center in Biloxi, Mississippi. After considera-
tion of comments, the guidelines must again be presented
to the Commission and once approved they will become
binding in final form in thirty additional days.

Even though the approval and subsequent issuance of
the permit prior fo the adoption of the guidelines in final

form is somewhal unusual, regulation at prcsent can be

maintained through specific stipulations in the approved

. permit, including attachment of the guidelines as an adden-

dum. By accepting the permit, Sea Pride agrecs toabideby

-the requirements of the guidelines in their current form and

with any amendments or revisions later approved by the
Commission. Among the items stipulated in the Sea Pride -
permit o be submiited to BMR within ninety days are: (1) -
a non-lethal predator control plan; (2) a letier from the
Corps of Enginecrs approving siting of the farm within the

. Pascagoula Ocean Dredged Material Disposal Site, subject

to a ninety-day extension if the Corps is responsible for the
delay; and (3) a plan for securing and removing the barges
in case of a storm or hurricane.

- SUGGESTIONS TO IMPROVE THE

PERMITTING PROCESS

If the purpose of the Guidelines is to inform a marine
aquaculture applicant of steps and requirements invelved
in obtaining state approval in order to begin operations, a
more comprehensive or all-inclusive approach in sharing -
the information could be incorporated within the Guide-
lines. Anexampie would be to include specific permitting




and inspection requirement language of the Mississippi
Aquacultare Act into the guidelines. Even with many op-
erational requirements falling under the jurisdiction of
other state agencies, a notation of the possibility of addi-
-tional permits along with the name and address of the
responsible agency in the guidelines packet might prove
helpful. Other requirements worthy of mention might
include information concerning: (1) 4 National Pollution
Discharge Elimination System (NPDES) permit for dis-
charge compliance (discharge was an area of concern
expressed at the second public meeting); (2) the Depart-
ment of Health permits for a facility processing A product
for human consumption if those activities will be per-
formed, as well as information concerning the National
‘Seafood Inspection Program; and (3) information regard-

ing water column and submerged Jands leasing procedures ‘

along with the appropriate timing for application. Provid-
ing this extra information would exceed the primary re-
sponsibility of BMR but would provide the applicant with
a more complete picture of all requirements. However, in
light of the pressure placed upon BMR to accomodate this
new industry, it is understandable why these issucs were
not addressed in this first effort to draft industry guidelines.

ISSUES NOT YET ADDRESSED

Two issues of potential concern have not been discussed
primarily because agency jurisdiction is outside of BMR.
The first issue involves whether the U.S. Army Corps of
Engineers (CE) will grant permission for the Sea Pride
farm, orany other operation, to be sited over part of the Pas-
cagoula Ocean Dredged Material Disposal Site as provided
for in the approved Sea Pride permit. This is raised in light
of two factors: (1) whether the CE is constrained in its.
sharing of the site with other non-dredged material users by

" 40 CFR 228.4(e)(3)(1991). This provision provides that

the site “shall be used only for the ocean dumping of
dredged material ....” 40 CFR § 228.4(d)(3) (1991); and ()
whether the CE will be constrained by potential claims of
liability from consumers of fish raised over disposal mate-
rial, which while determined suitable for ocean dumping
has not necessarily been determined safe for fish culture.
The second issue involves the issuance of a NPDES pol-

lution discharge permit into waters of the territorial sea. _

. Mississippi currently has no plans to require proposed
~ marine aquaculture facilities to obtain a NPDES permit,
contending that the Environmental Protection Agency has
given the state no guidance in the area, (Telephone inter-
view with Mr. Jerry Cain, Physical Engineer Chief, Indus-
trial Wastewater Control Branch of the Mississippi Bureau
of Pollution Control, January 1992.) While Mississippi has

authority delegated from thie EPA to administer the NPDES
program, the EPA retains review authority over all dis-
charges into the territorial sea. 40 CFR 123.24 (d)(D)
(1991). Since this is Mississippi’s first discharging marine
aquaculiure facility, the state shouid actively encourage the

- EPAtoassistincomplying with NPDES permilting respon-

sibilities.

CONCLUSION

While the marine aquaculture industry may provide arevi-
talizing boost to the state’s seafood industry, if it is not -
praperly regulated it could bring harm (0 the commercial
and recreational fishing industries and to tourism. Depend- _
ence upon healthy coastal wetland resources by these other
industries is reflected in nationwide figures showing two-
thirds of the commercially harvested fish in the U.S., and an
even higher percent of recreational catches, are dependent -
upon wetland habitat for their source of food, spawning,
and the rearing of their young. Given the size of the state’s
wetland resources, Mississippi’s figures should be at least
proportionate to the national figures. The fact that the
marine aquaculture operations will be conducted cotermi-
nous with these other industries creates a greater potential
forloss to all and therefore demands strict compliance with
protective regulations and guidelines. Revitalizing one
segment of the seafood industry at the expense of harming
other industries is no gain for the state. Regulationdoesnot
prohibit marine aquaculture from developing, it merely

-assurcs that the aquaculture industry, as well as other

water-oriented industries, have sufficient resources today

and in the future.d

PUBLIC COMMENT .
Comments on the guidelines must be reccived by March
25,1992 and should be addressed to:

Bureau of Marine Affairs
Atin: Jennifer Buchanan
2620 Beach Blvd. -
Biloxi, MS 39531

(601) 385-5860

Ellen M. Peei is a third-year student at the University of =

" Mississippi Law School and a research associate for the

Mississippi-Alabama Sea Grani Legal Program. The views
expressed in this article are those of the author and do not
necessarily represent the views of the editor or the Missis- |
sippi-Alabama Sea Grant Consortium.

. V ' . . _
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Appendlx A— MlSSlSSlppl
Guidelines for Aquaculture
_in the Marine Environment

INTRODUCTION : _
The Mississippi Commission on Wildlife, Fisheries and
Parks, at its meeting on December 9, 1991, made known its
intent to adopt guidelines of the Burcau of Marine Re-
sources which provide regulatory guidance for aquaculture

activities located in marine waters within the coastal zone .

of Mississippi. Subsequent to that action, the Bureau of
Marine Resources held a series of public meetings and
- solicited public comments. Based on public comments
received, the staff has modified the guidelines. In order to
receive additional public comments the amended guide-
lines are being filed with the Secretary of. Srate s Office and
circulated for final commerits.

The Bureau of Marine Resources has developed this set
. of guidelines for aguaculture activities in marine waters
thatrequire a permitunder the provisions of the MlSSlSSlppl
Coastal Wetlands' Protection Act andfor the Mississippi
Aquaculture-Act of 1988. These guidelines are to be used

in making permit decisions regarding regulated activities -

in marine waters and are intended to provide regulatory
gu1dance for the. mdustry and the resource agencies.

AQUACULTURE GUIDELINES—GENERAL
The following general guidelines shall apply to all types of
aquaculture activities in the marine walers of the State of
Mississippi.

a.  All aquaculture operations shall provide the Bu- -

réay of Marine Resources with an Environmental Assess-
ment which describes the site characteristics and the poten-
tial impacts associated with the project.

b. _ Discharges into the surrounding watérs of any

waste matenals associated with the production of cultured .

- organisms, excluding excrement, shall be prohibited.

¢ All aquaculture operations should avoid locating
in close proximity to habitats of special significance.
Habitats of special significance include special habitats for

endangered and threatened species, public ayster reefs,

. seagrass beds, bird nesting areas, and sea turtle nesting
grounds,
located within one mile of the above referenced habitats.

- Moliuscan shelifish aquaculture operations shall not be -

located within 1,500 feet of the above-referenced habitars.

d.  Care shall be taken to avoid locating aquaculture.
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Net-pen- aquaculiure operations shall not be

". operations in close proximity to federal navigation chan-

nels and ‘dredged material disposal areas. Agquaculture

" operations north of the baseline shall not be sited within
- two nautical miles of the centerline of a federal navigation

channel. Aquaculture operations south of the baseline shall

not be sited within one mile of a federal navigation channel

nor shall they be sited within a U.S. Coast Guard safety
fairway, an anchorage area, or within the boundary of a
dredged material-disposal area unless specifically author-
ized by the U.S. Army Corps of Engineers.

€.  Only non-lethal methods of predator controf shalt
be allowed. A predator controt plan for each aquaculmre
operation. must . be submijtied to. the Burcau of Marine -
Resources prior to the issuance of a permit,

f. Aquacultureoperations shall notbe located within

- 1,500 feet of any pipeline or submerged cable.

g-  All aguaculture operations must be properly marked
in accordance with U.S. Coast Guard regulations.
h. Al aguaculture operations are encouraged to

. minimize impacts to the natural scenic qualities of the

coastal wetlands.

SPECIFIC GUIDELINES —
FINFISH AQUACULTURE

a.  Net-pen systems shall be located in waiers of

sufficient depth. A minimum clearance of 10 feet below
- the bottom of the net-pen system shall be maintained at all

times. The distance shall be measured at MLW. If
monitoring indicates a serious problem with water quahty :
or other environmental conditions at the site, the operation
must be adjusted 10 reduce impacts. Adjustments shall
include but not necessarily be limited to modifying the
feeding rate or feeding schedule, reducing the amount of
fish in the net-pen system, or increasing the cicarance under
the nets to allow for increased water circulation.

b.  Net-pen aquaculiure operations shall not be lo-
cated within two miles of the shoreline of the offshore

-islands. The offshore istands include Pétit Bois, Horn ,East

Ship, West Ship, and Cat Islands. . . -

SPECIFIC GUIDELINES — MOLLUSCAN
SHELLFISH AQUACULTURE

1, Off-Bottom Culture

a.  Off-bottom culture of molluscan shellfish shall
mean floating and suspended operations which include but
are not limited to long lines and rafts,

b.  All off-bottom shelifish culture operations shall -




be designed to minimize impacts to water circulation
patterns.

c.  Molluscan shellﬁsh aquaculture operations shall .

. notbe located within two miles of the Gulf Islands National
Seashore.

2. On-Bottom Culture — Offshore Waters .

a.  On-bottom culture of molluscan shellfish in off-
shore waters includes any aquaculture operation that in-
volves the use of traditional clutch material, racks, cages or
similar: structures to support shellfish which are located
more than 750 yards from the shoreline.

b. A minimum of 4 feet of water at MLW shall be

~ maintained above on-bottom offshore water aquaculture

operations at all times. _

¢.  Molluscan shellfish aquaculture operations which
include support facilities shall not be located within two
miles of the Gulf Islands National Seashore.

- 3. On-Bottom Culture — Nearshore Waters

a. On-bottom culture of molluscan shellfish in
nearshore waters-includes any aquaculture operation that
ivolves the use of traditional clutch material, racks, cages
or similar structures to support shellfish which are located
within 750 yards from the shoreline.

-b." Racks and cages must be arranged in rows with
adequate spacing between rows to allow for reasonable
ingress and egress to the shoreline. Noracks or cages-shall
be located within 200 feet of the shoreline at MLW,

‘¢. - On-bottom culture operations shall notdisrupt the
natural movement of sediinent in the nearshore areas.

AQUACULTURE MONITORING
PROGRAM

Pre-Operational Environmental Survey
All aquaculture operations shall perform a Pre-Operational

Environmental Survey (POES) three months prior to opera- -

tion and submit the data and findings in a compiled report

to the BMR. The POES is intended to characterize bottom _

“conditions ai the site prior to the commencement of the

aquaculturc operation. The POES shal] include lhe follow-

ing parameters

Bathymetrlc Data
" A bathymetric survey using a continuous recordmg depth

- recorder shall be performed atthe aquaculture site. The site

" tion.
established and a minimum of three replicale samples shati

should be divided into transects 300 feet aparl throughout
the site. The transects shall be oriented in both north-south
and east-west directions.

" Biological Data

Bottom grab samples for benthic analysis shall be collected
at intervals of 250 feet along the transects established for
the bathymetric survey. A minimum of twenty sampling
sites shall be established and a minimum of three replicate
samples shall be collected at each sampling station fora .
large production-level aquaculture operation. A maximum
of twenty sampling siies shall be established and a mini-
mum of three replicate samples shall be collected at each
sampling station for a small production icvel aquaculiure
operation.” Samples shail be sieved through a 1.0 mm sieve
and preserved for future analysis.

Bottom Characteristics

Botiom core sampies for sediment and chcmical analysis
shall be collected at intervals of 250 feet along the transects
established for the bathymetric survey. A minimum of
twenty sampling sites shall be established and a minimum
of three replicate samples shall be collected at cach sam-
pling station for a large production level ayuaculture opera-
A maximum of twenty sampling sites shall be

be collected at each sampling station for a small production
level aguaculture operation. Samples shall be analyzed for
grain size, total nitrogen and chemical oxygen demand,

Operational Monitoring Program

A Marine Environmental Monitoring Program (MEMP)
shall be implemented once the aguaculture operation i
initiated and the data and findings shall bc submitted in a

compiled report to the BMR. -The MEMP is intended to

monitor potential changes in water and sedimentquality re-
suiting from the aquaculture operation. Sccondly, it pro-
vides data with which to review the current environmental
requirements for possible future modifications. As addi-

" tional data are obtained on the environmental effects of

aquaculture operations, the annual monitoring protocol
may be substantially revised. It is also possible that
monitoring at some culture sites may be curtailed or elimi-
nated entirely if litle or no measurable elfect on environ-
mental quality is found. The determination to curtail or
eliminate monitoring at any site will bc made after the
BMR reviews the survey results. '

\
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The MEMP consists of four principle elements: 1)
hydrographic survey, 2) sediment chemistry, 3) water
quality, and 4) benthic survey. The frequency and duration
of the monitoring will depend on the type and size of the
aquaculture operation. A summary of the parameters to be
monitored and the frequency is shown in Exhibit 1 of this
document. The sampling regime, including the depths of -
the water samples, types of grab samplers employed, and
the data analysis procedures, will be determined-according
to the size and type of aquaculture operation.Q : : o .~
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Environmental Regulation
of the Aquaculture Industry

by Ellen M. Peel and Ronald J. Rychlak

INTRODUCTION

The aquaculture industry is one of the fastest growing

- segments of the American economy. Over the past decade,

American consumption of seafood has grown dramatically,
as has American production. Although seafood imports

exceed exports, the gap has been narrowed. Thisgrowthin

aquaculture production has been driven by increased-atten-
tion that the industry has received from législatures and the
legal community. Responsible attention to the industry as
well as the environment are necessary for continued growth.
National attention first focused on the aquaculture in-
dustry in 1980, with passage of the National Aquaculture
Act(NAA), 16 U.S.C. §§ 2801-2810 (1985). As pariof the
NAA, Congress made several “findings” as to the then-
current state of the industry., These findings identified
certain “constraints” which impeded the growth of aqua-
_culture in the United States. One important finding was
that legal concerns prevented aquaculture operations from
becoming established or operating efficiently. While many
of the “constraints” identified in 1980 have been elimi-
nated, several legal issues remain of great concern 1o thé

industry. Of particalar importance are those laws relating )

to environmental protection and purity of food products.

. This article briefly addresses the legal issues and suggesis

" concerns that should be drawn to the attention of anyone

~ considering entering this field. As always, consultation
“with an attorney is recommended before undertaking any
. significant action in this area.

FEDERAL REGULATION OF THE
AQUACULTURE INDUSTRY

In 1980, Congress found that “[mlany areas suitable for -

aquaculture were subject to land-use or water-use manage-
" ment policies that do not adequately consider the potential

for aquaculture and may inhibit the development of aquac-

ultire.” NAA § 28{)1(a)(8) The policies of primary
- concern included state zoning and other state land-use re-
strictions, public trust law, and federal land use restrictions
indesignated arcas such as navigable waterways, wetlands,
and coastal zones. Although the 1980's brought an in-
creased concern about the-environment and more land and
water regulations, most newer regulations do consider the
potential for aquaculture enterprises. Today’s aquaculture

- 404 of the Clean Water Act.

industry can prosper under this newer environmental legis-

- lation, but today’s aquaculturist must be aware of the
various requirements. -

Coastal Zone Regulations

- If an aquaculiure-operation is located within the “coastal

zone” of the United States, land use operations are subject

. to the federal Coastal Zone Management Act of 1972

(CZMA), 16 U.S.C. § 1451-1464 (Supp. 1991) through
compliance with state implementinig plans. The CZMA is
premised on agreements under which the federal govern-

- ment offers financial assistance to states that develop a

Coastal Management Plan (CMP). ACMPisatomprehen-
sive state plan designed to protect coastal resources and
prevent environmentat degradation within the coastal zone
of the state. Most CMP's rely on a variety of permitting
schemes conducted by the state under its statutory author-

* ity. Anyone proposing any significant activity or develop-

ment within the coastal zone must obtain the requisite per-

_mits, often from several different agencies. These permits

are supposed to assure that the proposal will not cause en-
vironmenial harm beyond that allowed by the CMP and the

_.CZMA. Only after each permit has been obtained and each

requirement has been met may the proposed activity pro-
ceed,

Insome states such as MlSSlSSlppl CMP'shave had only
a minimal impact on the freshwater aguaculture industry.

" In Mississippi, 96.4 percent of the state’s aquaculture op-

erations are located outside the state’s three coastal coun-
ties. Moreover, Mississippi- has a history of granting
exemptions for the freshwater aquaculiure industry. Nev-
ertheless, if siie selection has not yet been determined, the
CZMA’s impact should be considered by the aquaculturist.

‘Wetland Protection

The legal definition of “wetlands™ has recently become a
very contentious issue. In 1989, several agencies Jjoindy
produced a Federal Manual which was supposed to provide
uniformity among the federal agencies. (See John Farrow
Matlock, The Adminisiration’ s New Wetlands Policy, 11
WATER LOG 2 pg. 3 (1991)). . Unfortunately, the man-.

* ual’sdefinition of wetlands has been viewed by someas too

encompassing, and there have been even more recent
efforts (from Congress and the White House) to redefine
wetlands, This issue should be resolved in the near futare,

Once an area has been declared a “weltland,” activities
on the site are subject to federal regulation under section
33 US.C. § 1344 (Supp.
1991). Section 404 sets forth a permitting system admini-

10 Water Log,Volume 11, Number 4, 1991




stered by the Army Corps of Engineers (the Corps). If
aquaculture operations or preliminary site preparations
include dredge or fill discharges into wetlands, the aguac-
ulturist may not proceed until having obtained & permit.
Federal permit applications may be obtained from the
Corps. Because several states also have wetland protection
schemes, the aquaculturist must also check. to see that alt
necessary state permits have been obtained (frequently a

joint application packet combining federal and state re-

quirements is provided by the Corps to minimize duphca—
tion for the applicant),

Waterway Site Regu!atibns ‘

- Somé aquaculture methods call for use of flowing water- -
ways. Depending upon the type of waterway in which the

site is situated, the aquaculturist may be faced with both
federal and state regulation. If the waterway is navigable,

the operation must comply with the federal Rivers and

Harbors Act of 1899, 33 U.S.C. § 403 (1986). Under this

Act, the Corps must authorize any project that includes the
~ building of a breakwater or jetty; excavating or filling; or
altering or modifying the. course, location, condition, or
.capacity of “navigable waters” of the United States. The
" Corps should be contacted in case of any doubt.

_ If the site includes tidelands (foreshore) or submerged
tands, the aquacalturist will also have to comply with the
state’s public trust laws. Terms of this trust vary from state
to state, but the basic public trust doctrine provides that
states have title to the land underneath navigable waters

and to tidally affected lands. These lands are held in trust.

for the public benefit. To protect access for all, the trust,
restricts anyone wishing to have exclusive use of trust
property.
~ public trustland, a lease from the state (which is not always
easy to obtain) is typically required.

Surface Water and Ground Water Use
The aquaculture industry depends on maintaining a stable
source of clean water, but aquaculture operations them-

selves can contribute to water quality problem. For this -

reason, they are subject to regulations relating to the
discharge of “used” water. Discharge of any pollutant into
waters of the United States is regulated by the federal
govemnment through the National Pollutant Discharge Elimi-
nation System (NPDES) The NPDES program strives to
achieve maximum “effluent limitations™ on point sourée
discharges, including restrictions on quantities, rates, and
-concentrations of chemical, physical, biological or other
constituents which are discharged from point sources. Ac-

If the aquaculture operations require use of |

cordingly, certain conditions will be imposed on anyone

~ seeking such a permit,

Ultimate regulatory authority under NPDES rests with

* the Environmental Protection Agency (EPA}, but rﬂsponm-

bility may be delegated to approved statcs. When a state

" qualifies for delegation, it handles all of the permitting
process, including making sure that federal standards are

met, If a state is not detegated for NPDES purposes, the

-aquaculture facility discharge must comply with both fed-

eral regulations and any state discharge water quality
standards. The regional office of the EPA, as welf as any
relevant state agencies, should be contactcd Lo determine
the specifics of needed permits.

Common-Law Environmental Considerations
Compliance with CMP's, section 404, and NPDES does not

. exempt the aquacuurist from traditional common- -law

doctrines. Neighboring land users could still bring a tort

-action, such as a claim for public nuisancc or a privaie

nuisance action for unreasonable interlerence with the
neighbor’s-enjoyment of his or her property. Aquacultur-
ists must also be on guard against prescnling dangerous

- situations which might subject them to suils based on
. negligence or aliractive nuisance. The ajuaculturist must -

also, of course, comply with any relevant development

~ plans and zoning requirements.

'LIMITS ON SPECIES SELECTION,
. PRODUCTION, AND PROCESSING

~ In addition to those laws that establish programs to protect

the environment, several other legal matlers are of concern
to the aquacuiturist. Some laws prohibil the commercial

* production of certain species of fish; othcr faws limit the

availability of drugs and vaccines used to treat fish; and
singe the aquaculturist is producing a food product, some

- . laws regulate the purity of the ultimate product. “All of

these matters are of concern to the aquaculiurist.

Species Selection
Selection of a species is normally the aquaculturist’s first

* decision, and it thereby determines site location and water

needs. Not all species can be commercially propagated.
The federal government protects species whosc existence
is threatened or endangered through the Endangered Spe-
cies Act of 1973, 16 U.S.C. §§ 1531-1543 (Supp. 1991).
States also often have similar acts. Aquaculiure operations
would be prohibited from raising these fish because endan-

14

" Water Log, Volume 11, Number 4, 1991 11



gered and threatened species cannot be sold, offered for

~ sale, imported, exported, taken, received, or shipped in
interstate commerce. The list of endangered species is
located at 50 C.F.R. § 17.11 (1991).
A second federal limitation on species selection comes
from theLacey Act Amendmentsof 1981,16 U.S.C. § 3371
(Supp. 1991). This Act makes ita crime to “import, export,
, transport, sell, receive, acquire, or purchase in interstate or

foreign commerce any fish... taken, possessed, transported,
+ or s0ld in violation of any law or regulation of any State or
in violation of any foreign law.” Id. at § 3372(a)(2)(A).
The purpose of this Actis torestrict importation of a species
which (especially in the event of escape) might be injurious
to human beings, agriculture, horticulture, forestry, or
wildlife resources. States-also often have equivalent regu-
lations. The aguaculturist should consult the Lacey Act as
well as relevant state statutes to determine whether any
such limitations apply to the fish in question,

Pesticide Regulation
Water quality is important to assure a safe aquaculwre food
product. Unfortunately, contaminants sometimes make
their way into the water and impact on the fish, rendering
them unfit for human consumption. -The primary ways in
‘which water contamination can affect food purity are
chemical herbicides used to control aguatic vegetation in
fish ponds; runoff of pesticides, herbicides, and fertilizers
from adjoining fields into aquaculture ponds; overspray
falling into ponds from aerial sprayings of herbicides; and
aquifer contamination by recharge water contamination.
Protection from such contamination is regulated under the
Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)
7 U.S.C..§136 (1980 and Supp. 1991).

Under FIFRA, any manufactufer of a chemical that is

intended 1o kill pests must register the chemical with EPA,

- Toobtain approval, the manufacturer of the chemical must
show that the product performsas claimed, that the labeling
is appropriate, that there is no unreasonable adverse effect
on the environment, and that use is safe. Use of an
unregistered chemical would expose the aquaculturist to
‘severe sanctions. In fact, even some authorized chemicals

may be restricted to professional apphcators who must be

registered with the EPA,.

Since the aguaculture crop is a food product, contami-
nation is also governed by the Food, Drug and Cosmetic
Act{FDCA)21US.A. §§ 301-394 (1972 and Supp. 1991).
- FDCA’s primary goal is to protect the health and safety of
the public by preventing deleterious, adulterated, or mis-
branded articles from entering interstate commerce. If pes-
ticides are to be used, special care should be taken to avoid
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any contamination of the fish product. If contamination of
the aguaculturist’s water comes from a neighboring prop-
erty, it is likely that a tort action would be available.

Limitations on Approved Drugs and Vaccines
Like any farmer, aquaculturists must protect their stock
from discase if they are to prosper. Unfortunately, aquac-
ultarists have a limited number and type of medicines with
which 1o fight disease. Scarcity of approved drugs may
place aquaculturists in situations where itis difficult {o treat
stock without violating the FDCA. At present, there are
only three chemicals and two vaccines approved by the’
Food and Drug Administration (FDA) for usc in treating
fish diseases caused by parasites, bacteria, viruses and
fungi. Regisiering anew animal drug takes a greai deal of
time and money for research and testing. Fish, unlike many
farm animals, do noi gencrate a high enough retum on a
drug company’s research investment o warrant the- time
and money required for necessary research and testing.
Considering the attention now being given to cxpedite the
approval process of human drugs, it may be reasonable for.
the aquaculture industry to lobby for an expedited process
for new animal drugs and additional financial inccntives
for drug and chemical companics to invest in the nccessary
research and development, '

Processing the Food Product ,
Aquadulturists who process their stock must comply with

applicable federal and state seafood processing regulations
to ensure the food product is fit for human consumption.
The federal government does not currently have a manda-
tory federal seafood inspection process; however, the Ma-

- tional Marine Fisheries Service (NMFS) does administer a

voluntary inspection program, the National Seafood In-
spection Program. 50 CFR § 260 (1991). This program
checks seafood processors for quality, quantity, and safety.
Processor use of this service can serve as a marketing
advantage to gain consumer confidence in the quality of the
seafood. -

During the last session of Congress, each House passed
bills to establish a mandatory seafood inspection program,
but these failed to survive the conference commitiec proc-
ess. The proposed inspection prograni would be based on
what is known as the Hazard Analysis and Critical Control
Instead of grading product uatlity, this
proposed program would emphasize testing at critical
control points. Such a program would be consistent with -
the mandatory inspections required in the beel industry by
the Federal Mcat Inspection Act and by the Poultry Prod-




ucts Inspection Act. It is likely that a federal inspection

 program will be put in place in the near fumre. (For a

detailed discussion of seafood inspection programs, See
Brian Perkins, An Update on the Issues of Seafood Safety
and Inspection, 11 WATER LOG 1 pg.3(1991). See also
Special Issue: Mandatory Seafood Inspection: Do We
Need It? 9 WATER L.OG 4 (1989)).

States with significant seafood production have, to a
certain extent; picked up the slack left by the federal
government in assuring a safe food product. Mississippi
has enacted a relatively thorough statutory scheme to
regulate aquaculture, Miss. Code Ana, § 79-22-1 et seq.
{1989 and Supp. 1991), but the catfish indusiry has been
largely exempted. Id. at § 79-22-33 (1989). The Catfish
Institute, a business entity founded in 1986 by a group of
- catfish farmers for the purpose of promoting the state

industry, has instituted its own inspection program known
as “Mississippi Prime Inspection Program.” This program
boasts of weekly inspections to ensure retention of “high
- standards of processing and superior taste, appearance, and
texture... [to earn] the Mississippi Prime Stamp.” .

CONCLUSION )
While environmental regulations may limit certain activi-
ties that may be undertaken by an aquaculturist, the permii-

ting requirements have not prevented the indusiry from

growing rapidly over the past decade. People who are
interested in entering the industry must make certain that
. they obtain the necessary permits, and this may require
additional expenditures o make certain that pollution is
kept 10 a minimim. It should be recognized that the
regulatory climate which may seem to burden the industry
in the short term will in the long run protect the water
quality that is so vitally i 1mpor{ant to aquaculture.3

Ellen M. Peel is a thtrd-year Student at the University of
Mississippi Law School and a research associate for the
Mississippi Alabama Sea Grant Legal Program.

Ronald J. Rychlak is an Associate Professor at the Univer-
sity of Mississippi School of Law. An expanded and
foamored version of this article is forthcoming.

South Alabama Seafood
Association v. Dep’t of
Conservation and Natural
Resources of the State of
Alabama

' No. CV-91-002 (Circuit Court of -

Montgomery County, Alabama,

26 September 1991) .

‘Under Alabama law, a private owner of beachfront prap--

erty cannot prevent oyster fishing on natural oyster reefs
in waters adjacent to the landowner’s property

INTRODUCTION

On 26 September 1991, the Circuit Court of Montgomery
County, Alabama, granied a permanent injunction prohib-
iting Oliver Kuppersmith, the owner of property on Heron
Bay, and Lindon Johnson, his lessee, from cxercising the
exclusive right of harvesting oysters from Heron Bay. Ala.
Code § 9-12-23 (1987) provides that privalc leases on

riparian bottoms must be cancelled if the bouoms are later |

found to be natural oyster recfs. (For an overview of
questions about.oyster-bed leasing in Alabama, see George

- F.-Crozier’s article in 10 WATER LOG 2 (1990)).

FACTS

On 16 March 1990; Oliver Kuppersmith, who owned land
adjacent to Heron Bay, executed an oyster lease to Lindon
Johnson. Johngon thereafter posted throughout the area
signs reading “Private Oyster Bed”. Oyster fishermen,
contending that the area covered by the purported lease was
a natural oyster reef, sought an injunction to prevent the
state from cnforcmg exclusive rights in-Johnsen to fish the
bay for oysters. Ala. Code § 9-12-23 (1987) gives the -
Commissioner of Conservation and Natural Resources
authority to cancel private leases of natural oyster reefs,

-Ala. Code § 9-12-21 (1987) defines a natural oysler reef as

not less than one acre in continuous area of any bottomsof
any bay, sound, bayou, creek, inlet or any other body of salt
or brackish water on which oysters grow natrally . . .
quantity sufficient to warrant fishing for them with hand
tongs as a means of a livelihood
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ANALYSIS :
In granting the injunction, thé court relied on the language
of the statutes in light of prior case law, The oyster reefs in
Heron Bay, which run along the shore a distance of about
two miles, were found to be natural reefs by “the over-
- whelming weight of the evidence” in an old decision of an
Alabama appellate court. Havard v. State, 23 Ala. App.
(228,124 50.912(1929), cert. denied 220 Ala. 359, 124 So.
915 (1929). Testimony by oyster fishermen and expert -
witnesses established that the bottoms of Heron Bay still
_constitute a natural oyster reef. The evidence afso showed
thatoystermen normally put the culls from each day’s catch
back onto the reefs of Heron Bay so they would have a
sheltered place to tong when weather was bad. While Ala.
Code §§ 9-12-21 and -22 (1987) grant exclusive rights in
oysters to landowners who create artificial reefs within 600
yards of their shoreline, the court noted that those statutes
did not apply because neither Kuppersmith nor Johnson
had done anything towards the creation of an artificial reef.
Finding that the oyster beds in Heron Bay were “natural”
within the meaning of the statute and that the livelihoods of
oystermen who fished the bay during bad weather was
being impaired, the court ordered the state no longer to
enforce Johnson’s purported lease on the bay.

CONCLUSION
This case reflects a continuing and increasingly heated -
conflict between Alabama’s oyster fishermen and riparian
owners. The oyster stock off the Alabama coast has been
severely reduced in recent years by extreme weather con-
ditions, heavy fishing, and pollution, which has in tun led
tofierce competition forrights to fish in watersknown to be
" productive. In reaching its decision, the court looked
almost exclusively to whether the reef was “natural” or
“artificial,” without considering the larger question of how
scarce natural resources should be allocated under the
public trust doctrine when public and private rights collide,
The scene of future batiles in this controversy could now
shift to the Alabama legislature, where riparian owners
may seck legislation to confirm their property rights in
- neaf-shore oyster beds.0
: John Farrow Matlock

" Theeditorswishto thank Dr. George F. Crozier of the Dau-
phinlslandSea Laboratory for prov:dmg mformanon used
in preparauon of this article. :

John Farrow Matlock is athird-year student at the Univer-

sity of Mississippi Law School and aregular contributor to
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LAGNIAPPE

A Little Something Extra

Two bills have recently been introduced in the Missis-

sippi Legislature that seek to remove the Bureau of Marine -

Resources from the Department of Fisheries, Wildlife, and
Parks and to place it under the control of 2 new Marine
Conservation Commission. $:B.2919introduced by Sena-
tor Tommy Gollot of Biloxi, and companion bill H.B. 969,

introduced by Representative 1P, Compretta of Bay St.

‘Louis would establish an independent commission empow-
ered to "manage, control, supervise and direct any matters

pertaining to saltwater aquatic life and marine resources...” -

Both of the bills would limit membership of the commis-
sion to gubernatorial appointees who are residents of the
three coastal counties.

Public oulcry over the new wetlands delineation man-
ual promulgated last August continues unabated. The
manual was rewritten by the government with a view to
defining wetands more narrowly; under the proposed
manual the total acreage that could qualify as wetlands for

federal protection would have been reduced by as much as -
half: The period for public comment was originally to have

ended on October 15, 1991 but was extended twice and

finally ended on January 21, 1992. Over a period of five’

months EPA and the other reguiatory agencies concerned
received about 80,000 written comments on the manual,

most of them adverse to the proposed changes. The

government is revising the manual in light of the comments
it has received, and it is expected that the manual will take
 force before the end of the year. A bill is now pending in
Congress that would require a review of the manual by the

National Academy of Sciences before the manual could be .

given effect.

On January 31 a jury of the Circuit Court of Jackson .

County, Mississippi, found against Georgia-Pacific Corp.
in Ferguson v. Leaf River Forest Products, Inc., a-suit
+ brought by a plaintiff who owned land along the Pasca-
goula River and who claimed that Georgia-Pacific had
harmed him by discharging dioxin into the river. While the.
jury found for Georgia-Pacific on the plaintiff’s claim of
trespass, it awarded the plaintiff and his wife $20,000 on
their nuisance claim, $180,000 on their emotional distress

claim, and $3 million in punitive damages. More than 160

* suits have been brought by more than 8,200 plaintiffs who

are alleging trespass, nuisance, and emotional distress -
caused by Georgia-Pacific’s discharge of traces of dioxin
from pulp mills into south Mississippi rivers. Ferguson is

‘only the second of the dioxin lawsuits to come 10 trial; in the

first, decided in October of 1990, the jury also found for the
plaintiff and awarded him moreé than $1 million in compen-
satory and punitive damages. Georgia-Pacific is appealing
both judgments. In a related development, a class action

- suit naming virtually cvery producer of paper pulp in the

United "States and seeking not less than $100 billion in

-damages arising from the discharge of dioxin was 'filed in

a state court in Beaumont, Texas on March 6.

On March 2 the United States Supreme Court heard ar-
guments in the case of David Lucas, an owner of beachfront
property in South Carolina who claimed that the state was
required to compensate him when it refused to grant him a
permit to build on the property. The -Supreme Court of
South Carolina held that Lucas was not entitled Lo compen-
sation (See 10 WATER LOG 4). Environmental regula-
tion of private property in dozens of states could be affected
ifthe U.S. Supreme Court reverses the decision of the South

- Carolina court, The Court will announce its decision later

this vear.
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