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Legal Impediinents to
Limited Entry Schemes in
Mississippi and Alabama

by Matthew Lansford

INTR()DUCTIOP‘T

Open access to the seas for commercial and sport fishing, -

which has long been a right in the United States, has over
time caused serious depletion of the stocks of the country’s
" fisheries, and measures such as area closings and seasonal

limits on caiches have proven inadequate to protect fisher-

ies from further exhaustion. “Limited entry” is a general

term used to describe any program that restricts a fisher-

man’s access 1o open fisheries or limits the catch he is
allowed to retain, This article will examine two forms of
limited entry in use in the United States and will then
discuss legal impediments to limited entry leglslauon in
‘Alabama and Mississippi. -

OVERVIEW OF LIMITED ENTRY

' Most fishery regulationsin American waters are controlled
by the federal government under the Magnuson Fishery
Conservation and Management Act{FCMA), 16 U.S.C. §§
1801 et seq. 'These regulations, however, only goverr
witers more than three miles off the coast. Waters within
three miles of the coast are regulated by the individual
states. Most traditional methods used for fishery conserva-
tion have been implemented for the purpose of maintaining
the “maximum sustainable yield” (MSY). The MSY isa
theoretical level of the amount of stock that can be taken
from a fishery in a season and still allow a full harvest to be
available in perpetuity. It would be easy to assume the
more plentiful the stock, the more bountiful the harvest.

But the last few decades have seen a rapidly escalating -

‘demand on ﬁshery resources and a corresponding decrease

in the ocean’s bounty. -Limited entry programs are de- .

signed to promote the greatest economic efficiency of

fisheries while at the same time ensuring tha[ stocks willbe

able (o replenish themselves.

A limited entry scheme may be effected either by
limited licensing or by individual tradeable quotas. Lim-
ited licensing consists of issuing licenses to the greatest

number of people who can fish the waters without hurting

the fishery. A system of individual tradeable quotas (ITQs)

allocates shares of the available stock of the fishery to -

N

fishermen, who are then allowed to catch whatever portion
they have rights in.

Since limited emry emails restricting the amount of
fishing that may be done in an area in which all people have
a common property status, inevitable constitutional claims

. will be made. It is-likely these claims will assert either a

denial of equal protection (the limited entry program must
bear a rational-relationship to its intended purpose), due
process of law (the state must provide sufficient procedural
safeguards to protect the fishermen’s rights), or just com-
pensation (the state must pay for any property it deprives
the fishermen of).

METHODS OF EFFECTING
LIMITED ENTRY

Limited Licensing i
License limitation restricts the number of vessels, fisher-
men, gear, areas, or any combination thereof that are

~ allowed to participate in fishing operations. License limi-

tation has emerged as the favored method of limited entry.
The manner of selecting which fishermen, vessels, or gear
qualify for these licenses ranges from a simple lottery or a
moratorium (capping the total amount allowed in a fishery
at the existing level) to sclections based on an individual’s
fishing history, his dependence on the fishery, and his past
performance in that fishery.

The first and most difficult problem with limited licens-
ing is determining who will be allowed entry. The system
by which a state decides to issue licenses will greatly
determine its success in defending a constitutional chal- -
lenge. I a court finds that a definable group was excluded
from a fair opportunity at receiving a license, it may feel

~ free to strike down the program as violative of equal

protection.

Provided licenses are issued in a vahd manner, the next
problem is with transferability. If the state ma_kes licenses
freely transferable, the risk arises that most of the licenses
will eventually come into the hands of the few, possibly
creating monopoly and antitrust problems. .On the other
hand, free transferability would allow the value of the
license to fluctuate so as to reflect its market price, thus
allowing the fisherman to make an economically profitable -
decision to leave the fishery. Along with the ability to use
the license as a security interest for loans and the possibie
creation of a property right, the development of a satisfac-

~ tory transferability scheme for licenses is one of the most

difficult aspects of devising a valid limited entry program. . -
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- Individual Tradeable Quotas-
~ Individual tradeable quotas (ITQs) come in two forms.

They can either be shares or percentages of an annually -

- determined “total allowable catch,” or they can be ex-
pressed as-a fixed yearly catch. Aswith license limitation,

“the primary challenge will likely be directed against the -

- method by which the shares are distributed. Since a
fisherman’s shares are transferable, the market price of his
shares will rise and fall depending on the value of the stock.
Fleets can therefore make a reasonably prudent decision
about how much stock they can afford to catch in a given
season. Another benefit of ITQsis ecological. By adjusting
the aggregate of ITQs outstanding through annual adjust-

~ment of the total allowable catch, the resulting quotas

. would accurately reflect the change needed to preserve

fishery stocks.

An obvious problem of ITQs is w1th enforcement: a

state regulatory agency may have to spend immense sums

of money to ensure that fishermen are not taking more than

their share. Further, because the shares are tradeable, the

quota system might tend to create a fishery dominated by

* large fishing concerns. While a state may limit the number -

of shares owned by any one entity, such a solution would

curb a major factor of ITQs which makes the system

appealing.
Most troubling is the prospect that this system could

encourage wanion discard of caught fish. “Since vessels -

wouldbe limited to the number of fish they could land, they

mightembark onacourse of “high grading™their catch; this -

means retaining only the largest fish of the catch and

discarding the rest. Whether the total allowable catch can-

be expressed in a weight limit rather a limit on the numbcr
of fish caught is unclear.

FEDERAL CONSTITUTIONAL ISSUES

_ Equal Protectlon
State governments wield power to enact legislation to

protect the public’s natural resources. A state can enforce -

a total prohibition on using certain resources in order to

protect those resources from depletion or destruction. But

the power to ban the use of a natural resource does not
include power merely to limit or restrict the use of a
resource. While a total prohibition has an equal effect on
all who wish to use the resource, limitation carries with it

the potential for unequal treatment. Thls disparity in-

- treatment is likely to be the argument of those who oppose
' "hmlted entry. : :
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Under the equal protection clavse of the fourteenth
. amendment to the United States Constitution, a licensing.

classification wili be upheld -as long as the legislative
classification bears a rational relationship to a legitimate

_state parpose or interest. This standard is relatively low.

To survive equal protection scrutiny, the state would only

‘have to show that its method of allocating entry into the

fisheries was legitimately designed to achieve the goals of

limited entry. The system the state employs need only be -
legitimately. designed to effect its purpose. The Supreme
Court, when deciding cases involving economic regulation
or resource management, has shown a desire to affirm the.

state’s legislative evaluations of the public’s economic and
social welfare. Since limited entry is a legitimate way of
achicving economic efficiency in fisheries and preserving

the natural resources of a state, as long as access classifica- X
. tions are rationally related to this stated purpose, any equal

protection claim would almost certainly fail.

Traditionally licensing was a way for states to finance -

the administration of fishing regulations. Licenses are
required in every state to fish; but unlike this traditional
purpose, license limitation is intended to exclude people
from fisheries. For a license limitation scheme to pass
muster on an equal protection claim, the state must distrib-
ute licenses in a rational manner to achieve its purpose and
not exclude any definable class of personis. While alimited
entry program could be challenged on equal protection
grounds by claiming that the plan violates its stated purpose
(typically “the economic well-being of fishermen™), a state
can easily avoid this problem by anrouncing in the statute
that its goal is “economic efficiency” or

fisheries.” 7
"~ Ofcourse all equal protection problems are avoided by
distributing licenses through a lottery, but the political ‘
backlash from such a system woukd make certain that this -

method would not be used. Another method of distribution
that could be used is sale or auction. This method has its

own drawbacks in that it may create a class of wealthy -

fishermen. However, the Supreme Court has never held a

législa;ive classification based on wealth subject to the

heightened scrutiny of equal protection.

Due Process

A second constitutional-claim that could be brought agamst
a limited entry scheme in general is one of due process.
There are two facets to due process, one substantive and the
other procedural. Courts review substantive due process
claims challenging industry regilations in much the same

\

“conservation of _
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manner as they do equal protection. There need only be the '

same rational relationship between the regulation and its

purpose. A substantive due process claim would likely -

assert that the rightto fish (liberty) or the fish or fishing gear
(property} had been taken without due process of law. It is

therefore unlikely that a substantive due process claim

would succeed ininvalidating a limited enfry scheme. Pro-

cedural- due process requires a state to administer sufficient .

procedures to ensure that any, entry rights are distributed
and rescinded fairly. The procedures that are required are
those of notice of the state’s revocation of a right, the right
to a hearing upon revocation, and the right 10 a judiciat

. review of thathearing. Itisassumed that any implementa- :

tion of a limited entry program would fulfill the require-
ments of procedural due process (notice, right to hearing,
and right to review), so a successful due process claim
would be unlikely.

Takings and Just Compensation

The final potential constitutional claim against limited
entry in general is one of a takings under the fifth amend-
ment. The fifth amendment of the United States Constitution
requires the federal and state governments to pay just
compensation for any property or propérty right taken from
a private citizen. For any takings claim to be successful,
the claimant must have a cognizable property interest in the
subject of-the taking. No fisherman has ar individual
property right in fish. Generally, licenses and permits,
required for fishing in every state, are deemed to confer a
privilege, revocable at the discretion of the issuing agency.
Even incases where fishermen have challenged legislation

thathad the effect of rendering their equipment useless, the -
Supreme Court has held that there was no taking. Sincea .

fisherman presumably has no cognizable property right in
uncaught fish, and since the courts have held that statutes
having the effect of rendering fishing gear useless do not
work a taking, an argument grounded in the fifth amend-
_ment is not likely to be successful.

Transferability

Any successful licensing program must describe the scope
of the property rights vested in the license.- This goes to the
heart of the transferability problem. Atone end of the scale
there is no transferability: the license immediately reverts
to the state whenever its holder is nolon gér entitled toit. At
the other extreme is free transferability. In the former
X mstance the state would be granting a use privilege in

" issuing alicense, thus avoiding the creation of any property

rights. But use of this system would discourage efficient
fishing entities from expanding their operationsand less ef-

“ficient fishing entities from exiting the fishery. In the latter -

sitnation, a state would almost assuredly be inviting the.
creation of a property right. Therefore, whenever a state .
tried to defeat a license holder’s right to fish, it would have

“t0 provide proper due process and possible just compensa-
- tion. A -free transferability scheme could also create

monopoly and anti-trust problems and the previously

_mentioned classifications based on wealih that are subject

to stricter scrutiny from the courts.

To achieve the goals of limited entry and to avoid the
potential legal entanglements of vested property rights, any
transferability scheme would have to take the positive
aspects of both approaches. Some suggestions for this -
approach have been to make any transfer subject to the
approval of the state’s management agency, Or to require
that any sale of the license be made to the state’s manage-
ment agency. Limiting the number of licenses one entity
could own, or allowing only natural persons, not corpora-
tions or organizations, to own licenses, has also been
suggested.

Closely related to transferability are the legal problems
associated with the disposition of fishery-related interests

) ﬁpon death and their use as security interests. A state could
" devise aprogram that required any receiving heir to qualify

for a license. Others have suggested a better system would
be to have the state antomatically buy back all licenses
upon death. Besides the unattractive expense of such a
scheme, it would probably result in multiple just compen-
sation claims,

Asa general rule, licenses should not be available as
security interest on loans, Though some argue that using
the licensé as a security interest may increase capital
investments in the fisheries, the legal entanglements that -

- would result upon default would be horrendous. In addi-
.tion, allowing a license 1o be used as security would give
- fishermen another argument that a license created some

sort of property interest. -

Property Rights in' Uncaught Fish? :

Property law has traditionally held that individuals have no
right in fish while free. But if a state were to award a
fisherman a fixed percentage of the totat allowable catch in
a given area, this would appear to give the fisherman a
property interest in the fish before they were caught. In
theory this might seem atfractive to the state. It would

Water Log, Volume 12, Number 3,192 5 -




encourage the economic efficiency that a limited entry
program seeks to achieve and would also promote private
enforcement of ﬁshmg regulations.

Creating a private property interest in the fish may
also help deter water polluters. Typically states and the
federal government have the only canses of action against

polluters, with their remedies having little deterrent value.
If a property interest was created, all fisherman holding an

ITQ would have an independent cause of action against the -

polluter, with a generous amount of damages almost cer-
tain. The threat of numerous expensive lawsuits would
have a far greater deterrent value than any cause of action
-held by the state or the federal government. However, the
_ negative aspects of creating a property interest weigh much
heavier than the positive. Though recognizing a property
mterest in the fish might encourage private enforcement of
fishing regulation, the state would then be required o
respect this property interest. This means that should the
law ever be changed so as to deprive a fisheérman of his

proportion of the total allowable catch, he would have a~

valid due process and “takings” claim. Since ITQs only
allow a percentage of the total allowable catch, a state
could determine that no catch was allowable and effec-
tively deprive all fishermen of their right to fish,

LIMITED ENTRY IN ALABAMA
Alabama has used two types of limited entry. One form has
* been in the nature of TTQs, while the other has been an
economic disincentive plan. The ITQ plan in place is a
slight modification of the traditional model explained

above. Alabama charges gradually increasing license fees

as a vessel’s harvesting capacity increases. So, as with tra-
ditional ITQ systems, the fisherman. can make the eco-
nomic decision, prior toentering a fishery, about how much
he wishes toinvest in the harvest. Theeconomic disincen-
tive plan the state has enacted is simply an ‘increase in
hcense fees. This program has been quite successfu!. In
1988, ‘the first year the higher fees were assessed, the
number of licenses decreased by 60 percent. The number
of licenses issued has varied since then, but the current

number is still less than half of the licenses issued in 1988,

and no further forms of limitation are presemly being
considered. :

Currently the policy in Alabama is to “enforce and
administer all laws providing for the preservation, protec-
tion, and propagation and development of ... saltwater fish,
shrimp, oysters, crustaceans, and other shellfish ... within
the staté ... which have not been reduced to private owner-
ship.” Ala. Code §9-2-7(1975). The phrase that stands out
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is the one regarding private ownership. If Alabama was
improvident in formulating a limited entry scheme so as to
have a court determine that the fisherman had a property
right in the fish, and this policy statute had not been -
changed, Alabama would be out of the saltwater fishery
management business. The word “preservation” was re-
cently added to the statute. Assumedly this change is part
of the environmental movement that has recently swept the
nation and in reality creates little change in the statute. The
policy mentions nothing of economic factors. If Alabama
wishes to avoid Hiigation in the future, the state legislature
would do well to add language to the siate Jusnfymg iton
economic grounds.

The Alabama Constitutioni adds very few additional
obstacles in the implementation of a limited entry scheme -
not already imposed by the federal constitution. The reason

. for this is the Alabama court’s use of “mirror image”

reasoning in deciding claims brought under the state
constitution. In essence, when a claim is brought under the
Alabama constitution using 4 provision that mirrors- the
federal constitution, if the same issue has been settled in the
federal courts, it is conclusive in the state courts.. Tartar v.
James, 667 F.2d 964,970 (11th Cir. 1982). Any obstacles
imposed by the federal constitution under equal protection
or due process would therefore be identical to those erected .
by the Alabama constitution under the same provisions.

Although the right to pursue ordinary occupations is a '
fundamental and inalienable right, it is subject to the
paramount right of the state’s police power. State v. Po-
lakows Realty Experts, 10 80.2d 461,462 (Ala. 1942). Ala-
bama declares that it has the right to exercise its police-
power whenever it is necessary to preserve life, liberty, or
property against the encroachments of mere-arbitrary power.
Also, the state has the right, by exercise of its police power
in the interest of the general welfare, to change rules of
common law even though such a change deprives one of a
claim_for personal or property damage.. Pickeit v. Mat-
thews, 192 So. 261,265 (Ala. 1939). . Assuming the com-
mon-law right to fish the-open seas, and also assuming a
limited entry program would exclude or at least restrict a
fisherman’s access to the seas, if a fisherman could forma-
late a plausibie argument that he had a property right in the
fish, Alabama, under its police power, would have no legal
problem in depriving that fisherman, of his right for the
purpose of promoting the general welfare. The only
restriction of Alabama’s power to institute a limited entry
scheme under its police power is that any classifications -
within the scheme must have a rational bas:s in relation to
the desired objectives.




LIMITED ENTRY IN MISSISSIPPI
Mississippi has only instituted a minor form of limited
entry. This is a modified license limitation program which
- Tequires anyone desiring a live bait shrimp license to
submit an application between January 1 and April 30.
Requests filed after this date are not considered. This

differs from typical license limitation in restricting licenses-

by time-rather than by number. In effect, this system
amounts to little more than" an administrative device to
manage the license application program. Mississippi has

-openly admitted that this restriction has had no noticeable

effect in reducing the number of live bait shrimpers. No
other limited schemes are currently under consideration.
MlSSlSSlppl states its policy “shall be to recognize the need
for a concerted effort to work towards the protection,
. propagation and conservation of its seafood and aquatic life
in connection with the revitalization of the seafood industry
... which is one of the state’s major economic resources and
affords a livelihood to thousands of its citizens; and in this
connection, it is the intent of the legislature to provide a
modern, sound, comprehensive, and workable law to be
administered by specialists.” Miss. Code Ann. § 49-15-1
(1972). This statement of policy mentions both economic
- and biological concems. However, whether these eco-
. nomic concerns would be served by limited entry is ques-

tionable. Some might argue that limited entry might make
the fisheries a viable economic avenue to pursue for those .

allowed to fish, while others might say the exclusion of
fishermen does nothing to help the persons involved in the
seafood industry.

Mississippi, like Alabama does not have many serious

legal obstacles to 1mplementmg a limited entry program.
Asa matter of fact, Mississippi has noequal protection pro-
vision, so any equal protection claim would have fo be
~ based solely on the fourteenth amendment of the U.S.

Constitution. The state constitution does; however, havea

due process clause providing that no person shall be de-

prived of life, liberty, or property without due process of

law. The Mississippi legislature enjoys wide latitude in

- making laws based upon classification of persons, and-

those laws will not be invalidated under the due process or
. equal protection clauses unless they are manifestly arbi-

_trary or unreasonable. There is no doubt that if a classifi-
cation in a limited entry scheme bore any resemblance to
the desired objective, it would pass muster under the
" standard set by the court. :

The legislature, in addition to having broad powers in

, -dec1d1ng how to regulate definable groups, has virtual
. plenary power in deciding which groups to regulate. Under

its police power, the legislature may adopt any statutes
necessary for the general welfare and convenience of the
public. On the subject of fishing, the Mississippi Supreme
Court has stated that “by virtute of its police power, the
state has the right to reguiate the time, manner, and extent
of the taking of fish in running streams and lakes with
outlets into other waters.” Ex parte Fritz, 86 Miss. 210, 38
So. 722,723 (1905). Obviously the troublesome langnage
is “streams and lakes.” - This can be viewed in one of two
ways. First, it can be viewed as a limitation. One could say

_ that the Supreme Court deliberately inserted this language

tolimitthe scope of their decision. Butareading of the case
law makes it obvious that this is not the proper view of the
court. The Mississippi Supreme Court has held that “stat-
utesregulating and restricting the capture of creatures ferae
naturae fwild animals], not reduced to actual possession, is
a valid exercise of the state’s police power, and is not

- violative of the 14th amendment of the U.S. Constitution,

or §17 of the Mississippi Constitution which reqaires just

" compensation for the taking of private property.” Ex parte

Fritz, 86 Miss. 210, 38 So0. 722,723 {1905). This statement

‘seems to end conclusively the discussion on whether the

Mississippi Constitution would present any 1mped1ments
to a limited entry program.

Mississippi’s limited entry program options are broad-
ened by a taxation provision in its constitution. Section 112
states that, “the legislature may provide for a special mode
of valuation and assessment for...particular species of
property ... belonging io pei"song,, corporations, or associa-
tions.” At first glance this provision would only seem to
apply to real property, but subsequent case history would
belic this view. Though wild animals, brought into an-
individual’s possession, have never been taxed, domestic
animals have been. A tax imposed on owners of dogs was
held not to be violative of this section. This of course isnot
dispositive of the issue of whether a tax on landed fish
would be valid under this section, but itdoes not seem to be
a great leap of logic that if a tax on domestic animals is

" valid, a tax on seized wild animals would be valid as well.

The only limitation on this mode of taxation beyond typical
equal protection and due process concerns is that the rate of

- taxation for this type of property is limited to 15 percent of

its true value. Whether this rate would be high enough to

_ make an economic disincentive tax effective remains to be

seen.
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CONCLUSION

Limited entry has been growing in favor as a method of

managing stocks of fisheries. The legal and constitutionat
. problems with limited entry outlined above have thus far

not obstructed the implementation of such programs in

Mississippi and Alabama, and it is tikely that before long -

. all the Gulf states will have adopted some form of limited
eniry to prévent valuable fisheries from dwindling farther.0

. Matithew Lansford is a recent graduate of the U niversi ty of
 Mississippi School of Law and a researcher for the Missis-
‘sippi-Alabama Sea Grant Legal Program. He has recenily
completed a detailedarticle on limited entry in the five Gulf

- States, to be published in early 1993.
" The views expressed in this article are those of the
author and do not necessarily represent the view of the
editors or the Mississippi-Alabama Sea Grant Consortium.

- Wetlands Mitigation
~ Banking: A Mississippi
Perspective

by Greg Glover

INTRODUCTION

Until recently, wetlands were considered: usecless waste-

- lands, serving only 0 provide breeding grounds for mosqm- .

toes and snakes, and to impede development and travel. In
the fast few years it has come (o be realized that wetlands
. serve crucial functions in both the environment and the

cconomy. Wetlands purify water, protect other areas from

erosion and storm damage, and serve as habitats for numer-
ous land and aquatic species, some of which are endangered
and others which inject billions of dollars into the economy.
~ However, drainage, fill, and construction had destroyed
- almost forty percent of the country’s wetlands by 1954, and
fifty-four percentby 1984. This newfound appreciation for
wetlands has pushed the issue of wetlands protection to the
fore of environmental regulation. .

One of the tools now being used to prevent the further

destruction of wetlands is mitigation banking, which has

been developed as a tool to be used within the framework of

wetlands regulation. Wetlands regulation was first estab-
lished in Section 10 of the Rivers and Harbors Act of 1899
- (RHA), 33 US.C.A. §§ 401-418 (1986 and Supp. 1992},

but the primary authority for wetlands regulation is Sec-
tion 404 of the Federal Water Pollution Control Act of
1972, 33 U.S.C.A. 88 1251-1387 (1986 and Supp. 1992},
often referred to as the Clean Water Act (CWA). Section

~ 404 bars the dische{rge of dredged or fill material into

waters of the United States without a permit from the
United States Army Corps of Engineers (Corps). Section
404 states that the Corps has the primary responsibility for
the issuance of permits “for the discharge of dredged and

fill materials into waters of the United States.” Section404
-includes a flat ban on permitless discharges.

Section
404(c) grants o the Environmerital Protection Agency .
(EPA) the power to veto any Corps Section404 permiiting
if after notice and public hearing it is determined that the

" discharge of materials into the affected areas will have an

unacceptable adverse effecton the area. Thus, adeveloper

~ can go through the process of receiving a permit from the

Corps only to have it denied by EPA. The U.S. Fish and
Wildlife Service (FWS) and the National Marine Fisheries
Service (NMFS) play an important part in the permitting
process as well, as the Corps is required to give full

consideration to the views of the FWS and the NMFES. The
Corps must also consider the views of any other agencies
that have a significant interest in the project, aithough not
to the extent accorded the FWS and the NMFS,

THE PERMITTING PROCESS

Upon the receipt of a permit application, the Corps is
required to conduct a “public interest review™ of the appli-
cationin which it balances the reasonably expected bene-
fits of the project against its reasonably foreseeable detri- -

mental impacts in light of the objectives of the proposal.

The Corps must deny the issuance of a permit if, in consid-
eration of the views of the FWS and the NMFS, and the
balancing of the public interest review, the project is
deemed 10 be contrary to the publi¢ interest. If the benefits
10 be received from the project outweigh the detriments,
then the Corps has the authorlty to place miti gauon condl-

tions-on the permit.

The mitigation prov:smns ‘of section 404 have becorne
a focal point in the permitting process. In placing mitiga-
tion conditions on a permit, the Corps requires projects to
include procedures that will minimize any adverse effect
the project may have on wetlaids. The Corps defines -
mitigation according to guidelines promulgated by the
Council of Environmental Quality (CEQ), which define -
mitigation as: *“(a) avoiding the impact altogether by not
taking a certain action; (b) minimizing impacts by limiting
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the degree or magnitude of the action and its implementa-
tion; (c) rectifying the impact by repairing, rehabilitating,

~or restoring the affected environment; (d) reducing or

climinating the impact over time by preservation and
maintenance operations during the life of the project; and
* (e) compensating for the impact by replacing or providing
substitute resources or environments.” 40 CFR § 1508 20
{1989). -
Under these provisions, the Coms clearly prefers on-
site mitigation to off-site mitigation. On-site mitigation is
" mitigation which takes place in the same locale in the
watershed or ecosystem as the impacted area. On-site
‘mitigation is preferred in order to prevent any more de-
struction to the habitat than is necessary. However, when
on-site measures are impossible, the Corps may require off-
site mitigation. This last alternative of compensation by
substitutlo_n spawned the concept of mitigation banking.

- MITIGATION BANKING
Mitigation banking is defined by the Fish and Wildlife
Service as the intentional creation, restoration, or enhance-
ment of a wetland to protect a habitat for the purpose of
compensating for the unavailable, necessary losses from
future developmental actions. Tt is a method of off-site

- mitigation that works similarly to a bank. However, the
exchange unit is not money, but habitat value units as are

. determined according to the provisions of the individual
banks. Habitat value units are the values that are assigned

0 a bank site according 1o the perceived environmental

qualities of the site and its value to or importance in the

ecosystem. A bank is created when a sponsor, which is
typically an industry or a governmental entity, develops a
plan which provides either for the restoration of degraded
wetlands or the creation of new wetlands. The sponsor will
work with those entities that have some regulatory author-
- ity over the affected wetlands and formalize their negotia-

- tions in a-contractual agreement calied a Memorandum of

Understanding (MOU). Signatories to the MOU normally
include the bank sponsor and some if not all of the agencies
‘that exercise authority over the bank site wetlands.

The importance of the MOU cannot be overempha-
sized. This instrumentshould be clear and unambiguous in

order 1o avoid problems with the bank’s use. The MOU

should state the wetland creation or enhancement objec-

‘tives and what must be done to achieve these objectives,

that the bank should be used only when all other avenues of
mitigation have been closed, and it should define the
responsibilities of each of the signatories. It should define

~ the decision-making process to be used in the event of

conflict in the use of the bank, limit the use of the bank o
a cleatly defined geographic arca, set out the size of the
bank, and perhaps most importantly, the methodology that
will be used to determine bank credits and debits and their
determination process.

Credits to a mitigation bank are determined by one of -
several methods, ranging from a simple acre-for-acre ratio
to a complicated habitat evaluation procedure (HEP), that
i$ a species-specific method to evaluate the resources of the
effected area. Once the method of determining the credits
is settled upon, the bank site is evaluated to determine the
number of credits it is “worth™ and then the credits are
“banked” until they are needed for future mitigation. The

- rate at which credits accrue to the bank depends on the

restotation or creation activities taken to develop the bank
site. These credits accrue only when objectives set out in
the MOU are achieved. The rate at which credits accrue is

-obviously contingent on the objective.

Each request to use the bank is reviewed by the signa-
tories to the MOU and the appropriate regulatory agencies. -
These would most often include EPA and the Corps. The
FWS and the NMFS, whose roles are reviewing and com-
menting on those prejects affectmg resources within their

. jurisdiction, are also often signatories to the MOU. If the

request is approved, then the same methods by which the

_ credits were determined will be ised to determine the value

of the 1and that will be affected and debit that amount from
the bank. The signatories have the opportunity to review all
credit and debit actions made by the bank,

- BENEFITS OF MITIGATION BANKING

Mitigation banks were created to provide a simpler, more
sensible process for meeting the mitigation requirements of
Section 404 and to enhance the value of the resources
created or restored through mitigation projects. To this
end, mitigation presents some distinct advantages and dis-
advantages over the-present process.

One of the greatest assets of mitigation banking is the
ability to consolidate the mitigation needs for numerous
projects which, taken separately, cause only limited dam-

" age 1o wetlands. However, the cumulative effeci of these
. projects is quite significant.

The mitigation of these
projects’ impacts that normally would be carried out on an

" individual basis can be consolidated to creatc alarger, more

environmentally valuable area. Larger arcas such as these
would be much more efficient and economical in terms of

- developing and managing the area, as successful mitigation

. . . . . . . .
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“for limited habitat losses has proven to be very difficalt.
Fhis is even more true when the developer lacks experience
in the desxgmng and creation of wetlands, and whose

- objective is to meet the mitigation regulations as quickly
and painlessly as possible. '

The large areas created by a mitigation bank have the
advantage of economics of scale, resulting in greater bene- -

fits in terms of wetland values per dollar spent than would
be possible with small, scattered mitigation sites. In
addition, it would allow small permit applicants to share in

the financial burden of creation and management of sites,

" This cost-effectiveness will give the single permit appli-
cant the ability to mitigate for small projecis that would
otherwise not be mitigated due to the difficuity in design-
ing, monitoring, and evaluating small off-site mitigation
projects. This is ¢ven more true in areas where there are
regional goals which involve the creation or restoration of
large contiguous wetland areas that would provide a diver-
sity of habitats.

Perhaps most important is the unfortunate fact that per-
mitting agencies have inadequate staffing and firances to
moritor compliance with the mitigation conditions placed
- on the individual permits. A single, large miligation site

* eases the burden of monttoring compliance. Itisthe inade-'

quate staffing and financing thatcan tum this advantage

into a disadvantage. It is much easier to monitor compli-

ance on a single, large off-site mitigation site than it would
be to menitor a rumber of small oni-site efforts. Asaresult,
banking could be attractive to the financially strapped
regulatory agencies as an alternative to requiring stringent
on-site measures, which would result in unnecessary dam-
age 1o the habitat on-site, _
© Itmustberemembered that all of the problems that must
" bedealt with when developing a project will also be present
when developing a mitigation bank. If incorrect decisions
are made in the development of a bank, their effect will be
compounded due to the large size of the bank. If the bank

" does not meet the design objectives, the losses resulting

from the numerous development projects will not be fully
compensated for and the consolidation could result in
compounded losses of habitat. _

Another advantage of banking for developers is that
-once a bank is establlshed and the value of the mitigation
cregdits has been determined, the permitling agency can
give the developer a reasonably accurate estimate as to the
cost of the necessary mitigation. Therefore, when a bank is
established prior to the developer’s application for a per-
mit, it allows the developers to plan more exactly for the
level and cost of mitigation that will be required under the
conditions of their permit. This may help to prevent the

truly tragic possibility of a project being undertaken that
destroys habitat and the developer subsequently running
out of funds before completing the project. This would
deny whatever benefits the project may have sought to
achieve, while still causing the environmental damage. In
addition, the developer would not be able to finance the
mitigation conditions of the permit. The end result would
be that habitat would be destroyed withoyt compensation
and with absolutely nothing being gained from the project.
A third advantage of mitigation banks is that the use of
abank may shorten the permit processing time. Thisisone .
of the main reasons that banking has been supported by
developers. Normally, when a developer applies for a
permit, part of the process is exhaustive negotiation con-
cerning the mitigation measures that must be incorporated

‘into the project. This forces the developer to wait until

these negotiations have been compieted prior to beginning
the project, and could keep him from taking advantage of
the market conditions that created the need for the develop-
ment. If the developer is participating in a bank, the
negotiations which precede the establishment of the bank
are also intensive and time-consuming. However, once the
bank is established, negotiations concerning off-site miti-
gation are not necessary when the Corps considers a subse-
quent permit request. This apparent advantage has caused
a great deal of apprehension among conservation groups.
Many fear that in considering applications, the Corps may
be lax in attaching on-site mitigation conditions to the
permit and atlow the developer to mitigate any damages
with bank credits.

An additional advantage of mitigation banking is that it
may eliminate the lag time between the loss of wetland
habitat at the development site and compensation for these

lost habitat values off-site. When banks are established, the

miligation required for permits is approved and imple-
mented before any permit action occurs. Thisis much more
desirable than initiating a mitigation project concurrently
with the destructive development. Creation or restoration

_ projects typically take several years to become a fully

functioning wetland .habitat. If restoration takes several
years, and the restoration project is initiated concurrently
with the development project, there will be a long period of
time in which there will not be a fully functioning habitat,

-and the dependant wildlife will be forced to go elsewhere

or die ott. This advantage may also become a weakness.
Some fear that debits will be taken againsta bank before the -
bank site has been developed sufficiently to determine the
number of credits a bank will be “worth," how much viable
wetland habitat will be successfully created. :
In considering the advantages presented by mmgauon :
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banking, it must be understood that these advantages are
only possibilities, not probabilitics. These advantages
© occur in ideal circumstances; which is a rare situation when
- considering that wetlands regulation often involves a great
deal of money, making the process very visible. In theory,

*a mitigation bank ensures compliance with mitigation -

requirements. It provides an avenue for mitigation of
- projects that have small impacts on wetlands, helps resolve

conflicts between the developers and the permitting agen- -

cies, and helps developers to budget the cost of mitigation

when considering projects, However, mitigation banks do _
have disadvamages whlch have prevented their widespread

use to date.

PROBLEMS WITH MITIGATION
BANKING

. The greatest problem created by mitig_ation banking is that
the quality of planning that goes into development projects
. will suffer, Mitigation banking is a tool of last resort,
regardless of the quality of the restored habitat at the bank
 site, Mitigation banking is not intended as a substitute for
proper planning of development projects. In considering a
permit application, the Corps must still conduct its public
interest review. It must also still follow the mitigation
requirements set forth in the statute. However; developers
who have created a bank would like to skip.the impact

avoidance and minimization on-site steps in the federal -

guidelines and atilize bank credits before all other means of

mitigation have been exhausted. This possibility should be

squeiched in the MOU establishing the bank by making it
manifestly clear that the CEQ mitigation guidelines will be
strenuously followed.

Another disadvantage of mitigation banking is that it

actually may lead to a net loss in wetland habitats, just like

. any other form of mitigation. Mitigation banks may focus
on creation, restoration, preservation, or enhancement of
wetlands. However, unless the bank mitigation project

“involves creation or restoration, there are no new wetlands
to compensaie for those lost to the development. Restora-

tion or creation of wetlands are yet to be perfecied with

" respecttotechnology and management and banks allow net

lossesif they focus on the management of existing wetlands

to compensate for the loss of another, For example, the

Company Swamp Bank in North Carolina focused on the _

preservation of 1,436 acres of timber that was to be har-
vested had the state not purchased it. This did not compen-
sate for wetlands lost, but merely prevented others from
being lost, and that resulted in a net loss in wetlands.
Even when the bank involves restoration or creation of

. weltlands, existing technology is still insufficient to detes-

mine the time necessary to create wetlands, the'area needed
to provide compensation for those wetlands that will be
lost, and whether all the functions of an existing wetland
may be duplicated. One study in the state of Florida
showed that the overall success rate for the creation of both
tidal and non-tidal wetlands created for mitigation pur-
poses was 27 percent, and only 12 percent for freshwater
creation sites. (Redmond, How Successful Is Mitigation?,

7 14 National Wetlands Newsletter 1 (1992)). Asitmay take

several years to determine the success of such a project,
some banks may continue to be used to mitigate for habitat
losses. Andifthe projectis unsuccessful, habitat losses will

" not be truly compensated.

A third disadvantage to mitigation bankmg is that no
matter how successful the site is in creating new habitat, it
will still be off-site mitigation. There is no way of ensuring -
that all the species lost at the development site will occur at
the mitigation site. If the development is an area where the
value of real estate is high, establishing a bank in that area
may be prohibitively expensive, depriving the local people
as well as the local ecosystem of the values of wetland
habitat. A long-range problem that may have serious
consequences to the environment is that as wetland habitats
are destroyed, and new lands are created, the number of
arcas that could support wetland habitats shrinks. Atsome
point, there will be none of these lands left. This would
mean that mitigation banking could resuitin exhausting the
environment while preserving it. '

One of the:major problems that is yet to be resolved is
the lack of a clear, scientifically acceptable method to
value the habitat created at the bank site and the valué of
habitat lost in the development project. The valuation of
habitat is the focal point of mitigation banks as it deter-
mines the amount of “currency” involved in the site, This

-is an area that must be decided in the MOU, leaving no

room for conflici when the valuation measures are imple-
mented. Some mitigation banks use an acre-for-acre ex-
change ratio between habitat credits to be used in the bank
and thoseé destroyed in the project. This method has the
advantage of simplicity and prevents conflict during im-
plementation as there is no need to value the habitat at the
mitigation site, or the value of the affected wetlands.
However, this method ignores the fact that all wetlands are
different, each with its own peculiarities and values. This
is what has prompted recognition of the necessity of using
a habitat-based method of determining bank credits and
project debits that is technically defensible and can be

- applied consnstently

Itis 1mp0rtant that the evaluauon centers on the dy-
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namic functional relationships within the ecosystem. The

FWS favors a habitat valuation method to population -

estimates and land area. There is a danger in assessing

value on a species-specific approach as the valuation tends -

to focus on the most economically important species and
- those with high public importance, rather than an adequate

" mix of species upon which an ecosystem is built. This-

providesa very narrow view of the value of the habitat. The
FWS’s Habitat Evaluation Procedure has been widely used
with mitigation banks. It is a complicated species-specific
approach based on the assumption that habitat quality and
quantity may be described in terms of numbers. "This
numerical quality is often translated into “mitigation ra-
tios” which sets forth the wetland area that must be replaced
per acre of wetland impacted. While this method is yet to
be perfecied, it would seem to be more exacting in terms of
habitat created and lost than an acre-for-acre analysis.

THE MISSISSIPPI MODEL

The Mississippi State Highway Department has estab-

lished a mitigation bank pursuant to Miss. Code Ann. § 65-

1-51 {1991). The statute granted the Mississippi State .
Highway Commission (MSHC) the authority to acquire by

gift, purchase or otherwise, including eminent domain pro-

ceedings, public or privately owned wetlands and lands °

suitable for the erection of wetlands to be used for mitigat-
ing wetland losses caused in its maintenance and improve-
ments of the state’s highway system.

The MSHD initially tried to organize a bank by pursu-
ing an MOA with the EPA. However, these attempts were
‘unsuccessful, as the MSHD and the EPA were unable to
agree on the substantive terms of the bank. The MSHD
instead was able to come to an agreement with the Corps,

and the Corps approved the MSHD’s mitigation planon29

December 1989. This approval was part of a state-wide
general permit for the construction of roadway embank-
ments and bridge abutments in waters of the United States
within the state of Mississippi. Attached to the permit were

a number of general and specific conditions as to the ~
amount, type, and manner of diSchargethatwillbeallowqd )

under the permit,

As portions of the state are within the jurisdictional
boundaries of four different Corps districts, the MSHD
must obtain a letter authorizing work from the appropriate
district. This letier is in licu of the mormal permitting
process, thereby allowing the MSHD to skip a great deal of
the time-consuming permitting process. However, under
the general permit the District Engincer retains the power

to order that an individual permu, is necessary for the
project.

As aresult of the reducuon in.time necessary to obtain
permission to commence work under the general permit,
the Corps approved the mitigation plan offered by the

.MSHD, The approved mitigation plan states that o the

maximum extent possible, the filling of wetlands will be
avoided. -If avoidance is not practicable, impacts will be

- minimized by keeping the disturbed area to the minimum

required to accomplish the projects’ objectives. Any

" unavoidable wetland losses will be compensated at not less

than 2 1:1 ratio and that compensatory mitigation will be
provided in-the immediate vicinity of the work site. If this
not practicable, then the losses will be compensated for
from land set aside as a mitigation bank. The plan also sets

_out the order of preference of types of land to be purchased

for the use of the bank.
In a Memorandum of Agreement (MOA) between the

. MSHD and the Mississippi Department of Wildlife, Fisher-

ies, and Parks (MDWFP) that took effect on March 18,
1988, it was established that upon the acquisition of mitiga-
tion sites pursuant to the general permit, such lands may be
transferred by warranty deed to the MDWEP. These lands
will be managed by the MDWFP,

The bank established by the MSHD has been in use
since 1990. The bank is composed of three separate
mitigation sites in Bolivar, Greene, and Grenada Counties.

- The first site was established in Bolivar County in August
1991, The MSHD obtained special permission under the
_general permit 1o transfer this piece of property to the U.S.

Fish and Wildlife Service as a part of the Dahomie National
Forest. This second site was established in January of 1992 .
in Grenada County, and title to this land has been trans-
ferred 16 the MDWFP pursuant to the 1988 MOA. The final
site was established in Greene County in March 1992, with
anaddition in May 1992. This site will be transferred tothe
MDWFP when the MSHD completes a selective tree-
cutting program on the site.

The MSHD uses an acre-for-acre method of crediting
and debiting habitat values. This method obviates the need
for value assessment of habitat on-site. The MSHD has a
minimum ratio of 1:1 for the compensation of lost habitats,
but has employed ratios greater than 1:1. Debits were first
taken against these sites in September 1990 when the plan
was first implemented, and a second time in August 1991,
As of 1 June 1992, there have been no other debits taken
against the bank sites and all three sites still have habitat
value credits remaining. ,

This plan suffers from the same problems that have
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plagued anumber of other banks. The first site for the bank
was established in August 1991, but the first debit taken

against the bank took place 11 months before the site was

established. The second debit taken against the bank was
concurrent with the establishment of the first site. This
means that there was a deﬁmte lag time between the loss
. and creation of wetlands, an occurrence that banking was
meant {0 eliminate. The other major problem with Missis-
sippi’s banking plan is that valuation is determined on an
acre-for-acre basis, with no valuation of habitat on-site.
This ignores the fact that some wetlands may be more
. envircnmentatly valuable than others, which could result in
a net loss of wetland values on a different level.

agencies, notably the EPA and FWS, that oppose acre-for-
acre replacement. These agencies believe that acre-for-

acre replacement results in inadequate compensation and

that habitat evaluation methodology is more appropriate.

CON CLUSION

Mitigation banking hasshowna great deal of promlse asan

effective environmental protection tool. However it has
' significant problems that prevent an enthusiastic endorse-
- ment. The possibility exists that a developer may be
~ deemed to have met its mitigation requirements by simply
buying wetlands that are vulnerable to habitat loss and then
preventing that loss results in an obvious net loss of
" wetlands. Inaddition, the lack of thetechnology necessary
for the successful creation of wetlands makes banking a
dubious proposition. Banking should not be permitted
against sites that have not been determined to have fully
- completed the transformation to viable wetland habitat.

Another concern is that as wetlands are created in order (o

compensate for those lost, other habitats must be protected
that are equally important in the ecosystem. Therefore,
while banking may prevent a net loss in wetlands, it will do
so at the cost of other habitats.

Some conservation groups have not been great advo-
cates of mitigation banks. They fear that powerful devel-
opers will be able to influence the issuance of Permts prior
to the actual establishment of the bank. They also believe
that banking allows developers in effect to buy the privi-
lege of destroying crucial resources. Regulators have also
been apprehensive in their use of mitigation banks. They
fear that their cooperation in these ventures might be
perceived as deference to developers’ wishes. In addition,
there have been no national guidelines for mitigation
banking promuigated by the agencies with permitting an-

This
method was chosen despite the views of commenting .

thority, which may result in the creation of banks that could
be closed for failing. 10 meet non-emstem regulatory Te-
quirements.

These are reasonable concemns as long as b.ankmg is
used on an ad hoc basis, lacking uniform national guide-
lines. The only guidelines that are currently available are
those promulgated by the FWS as interim rules set out in
1983. President Bush, however, in a memo from the White
House dated 12 November 1991, declared that- an Inter-
agency Committee on Categorization and Mitigation Bank-
ing be formed for the purpose of creating a complete draft -
of a mitigation banking program by September 1992, As
of 12 October 1992, these rules have yet to be published.
This is to be expected in an election year in-which the en-
vironment has played a significant role. If Governor Bill
Clinton wins the Presidency, many believe that the pres-
ence of Senator Albert Gore in the administration will bring
stricier environmenial policies, and could cause the Inter-
agency Committee to reconsider their guidelines in the
context of the new administration’s views,

As long as wetlands preservation remains important to
the public, conflici between preservation and dévelopment
will remain likely. Therefo.e a great deal of money and

_political influence will be involved in the issuance of

permits, The only way to minimize the effects of these
influences is with national guidelines and uniform enforce-
ment.  This would significantly reduce the amount of .

« deference given to individual decisions, reducing the abil-

ity of developers to influence the permitting process. Even
with such guidelines, the disappearance of our nation’s

* wetlands wilf remain a problem, which only a complete

prohibition of development could stop.0

Greg Glover is a third-year law student at the University of
Mississippi School of Law and serves as the Mississippi-
Algbama Sea Grant Legal Program’'s Environmental and
Marine Policy Assistant. _ ‘

The views expressed in this article are those of the
author and do not necessarily represent the view of the
editors or the Mississippi-Alabama Sea Grant Consortium,
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Sierra Club v. Alabama
Environmental Management
Commission

No. 2910056 (Ala. Civ. App. 1992)

by David Mettler

. . The Alabama Court of Civil Appeals holds that informa-
tion abouf how two state agencies adopted waler quahty
standards must be disclosed, .

INTRODUCTI_ON

On 35 June 1992, the Court of Civil Appeals of Alabama
granted the Sierra Club’s petition for requested discovery
materials ordering two Alabama environmental agencies to
disclose why they had adopted the Food and Drug Admini-
stration’s less stringent water quality standards for certain
pollutants such as dioxin. The Court held that the informa-
tion relied on by the Alabama Depariment of Environ-
mental Management in the determination of water stan-
dards was not protected from discovery under the “delib-
erative process privilege,” which is a kind of executive
privilege.

FACTS

There are at preseni ten paper mills discharging dioxin into
Alabama waters. The Alabama Department of Environ-
mental Management (ADEM), as part of its triennial re-
view of all water quality standards, proposed amendments
which included the adoption of the FDA’s estimate of
cancer potency factors for dioxin. The record reveals that
the FDA’s estimates of dioxin’s cancer risk is the lowest
.of any of the four federal ageéncies that have developed a
cancer potency factor for the chemical pollutant. Even
though the FDA’s estimate concerning ihe risk of cancer
posed by dioxin is nine times kower than EPA’s, the cancer

potency factors used by the FDA were still within the

bounds of uncertainty with respect to the EPA standards
~ and were therefore acceptable by EPA.

This acceptance by EPA did not necessarily suggest
. outright approval of the proposed standards. In. fact the

EPA had encouraged ADEM to study the state consump-
" tion patterns of Alabama fish and shellfish. Since the

'FDA’s determinations were based on nationwide esti-

mates, the adopted standards may not have proven suffi-
cient to protect Alabamians who eat more fish than the
national average. The EPA even offered to help the state of
Alabama seck funding for a study to determine state fish
consumption patierns.

In accordance with state law, ADEM held a pubhc
hearing in order to solicit comments concerning its pro-
posed amendments of water quality standards. Members of
the Sierra Club were present at the meeting and opposed
ADEM’s proposed amendments, claiming the new water’
quality standards would violate the citizens’ implicit right
under the Alabama Constitution to have aclean and health- -
ful environment. The Sierra Club claimed that ADEM
shouid adopt EPA’s water quality standards, which recom-

" mend acriterion of zero for dioxin. According to the Sierra

Club, the correct standard for water quality should be
determined in accordance with the state constitution, the
Alabama Water Pollution Act, the Alabama Environmental
Management Act, state policy, and the public trust doc-
trine. On 20 February 1991, however, ADEM submitted
the proposed amendments unaltered to the Alabama Envi-
ronmental Management Commission for approval.

The Sierra Club immediately filed an administrative
appeal before the Alabama Environmental Management
Commission (AEMC). Since AEMC maintains certain
powers which include the right to adopt or reject ADEM
proposals as well as the authority to hear all appeals of
ADEM’s administrative actions, AEMC appointed. an
administrative law judge to preside over the case and make
arecommendationto AEMC regardmg the proposed water
standards. During the depositions, the Sierra Club ‘at-
tempied 10 enquire into certain decisions made by ADEM
members, but the members refused to answer questions
concerning the formulation of the proposed water quality
amendments. The Sierra Club sought discovery from some
of the commissioners in an attempt to find out what mfor-
mation they had relied upon in adopting ADEM’s propos-

als. ADEM claimed it was cloaked with the deliberative

process privilege, a form of executive privilege, and thereby

-tefused 10 reveal their. decision-making- process. The

administrative law judge agreed with ADEM’s contention
and prohibited any farther inquiry into the matter.
After the trial court denied the Sierra Club’s petition for

‘mandamus in an attempt to depose further ADEM mem-
‘bers, the Sierra Club appealed, claiming that the delibera-
. tive process privilege claimed by ADEM and AEMC was

inapplicable in the case at bar
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ANALYSIS

The Court of Civil Appeals of Alabama in a case of first
impression, held that the deliberative process privilege was
not available in this case. In its analysis, the Court linked
this claim of privilege to the traditional basis of executive
privilege, “a privilege claimed by a governmental body

when it fears that discovery of its confidential information’

" will seriously impair its ability to function. Historically, it
hasbeenreserved for military and diplomatic state secrets.”
LaMonte v. The Personnel Board of Jefferson County, 581
So. 2d 866 (Ala. Civ. App. 1991). The Court adopted
reasoning from other jurisdictions in determining that the
deliberative process privilege is a qualified privilege, and

- thusshould be applied as narrowly as possible. Initsreview
of these related cases, the court held that the agency has the
burden of proof in substantiating a claim of privilege. -

The court did not find the answers to questions posed by
the Sierra Club to be revealing confidential information,
nor did the Court determine that responses to the Sierra

. Club’s questions would seriously impair ADEM’s ability
to function. Since the Court found the administrative

record completely lacking in factual explanation of the. -

adoption of proposeéd water standards, the Court held that
the Sierra Club had a right to make inquiries into ADEM’s
decision-making process. The case was therefore reversed
and remanded to the trial court with instructions to grant
the Sierra Club's petition to compel the administrative law
Judge to permit discovery from ADEM and AEMC mem-
bers responsible for proposed water quality standards.

CONCLUSION

The Alabama legislature has imposed a statutory duty on
Alabama environmentat agencies to strive to maintain and
improve water quality. The Court of Civil Appeals of
Alabama did not belicved the factual material relied upon

by ADEM and AEMC was worthy of a protective privilege.

Although the state commissions must now put forth its

reasons for adopting the amendments, it is uncertain that -

this lawsuit will cause anything more than delay in imple-
menting the rules.0

David Mettler is a graduate of the University ofMiSsx'ssippi
School of Law and a member of the bar of the Common-
wealth of Virginia.

The views expressed in this article are those of the -

author and do not necessarily represent the view of 'the_e
editors or the Mississippi-Alabama Sea Grant Consortium.

LAGNIAPPE

A Little Something Exira

A fine of $189,000 was levied against Georgia-Pacific

" on 27 August after a discharge from the company’s Leaf

River pulp mill in Perry County killed 117,000 fish in late

- July. Decaying wood pulp was accidentally let out of a
-waste-water holding pond; the rotting pulp consumed dis-

solved oxygen in the water, killing fish along a 12-mile

~ stretch of the river. The fine was assessed by the state

Department of Environmental Quality, which added the
estimated value of the fish, $63,767, to the maximum
amount for violating standards for quality of water, $125,000,
to arrive at the figure, Georgia-Pacific was aiso orderedto
modify its waste-treatment system fo guard against future
discharges. While the multitude of suits against Georgia-
Pacific' and International Paper for releasing dioxin into -
several south Mississippi rivers are still ending, state offi-
cials said the amount of dioxin released in this incident was
well within the limits set by Georgia-Pacific’s discharge
permit, '

On 8 September 1992 the Environmental Protection
Agency announced that it plans to draft new regulations to
control the discharge of effluents from a wide range of
sources, including pulp mills, coastal and offshore oil
wells, waste treatment plants, and manufacturers of metals,
chemicals, plastics, and pesticides. The regulations, which
are being drafied with a view to reducing the disposal or
release of all pollutants, will be published at varions times
between 1993 and 1996. EPA intends to take final action
to establish new guldelmes for offshore 0il and gas wells at
the end of January 1993..

EPA recently awarded grants of more than $200,000 to
the Gulf Coast Research Laboratory in Occan Springs, Mis-
sissippi. Ome grant of $104,000 will be used to study
skeletal deformities in fish as a means of evaluating the
effects of pollution of coastal waterways. The other grant -
of $100,000 will be used to explore the validity of labora- -
tory tests that are used t0 determine risks posed by rain-
water runoff of pesticides.
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