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Law and Technology Spur Deepwater Oil
and Gas Exploration in Gulf of Mexico

Joln A, Phff, £00 LI,

Introduciion
The recent surge in ol and gas
explosution i the Gull of Mexico
15 o am Darge part o o federal law
that reduces, and in some ciases
climmales, royally payments doe
o ol amad 2ok teken from beneath
decpwater oftshore federal Lnds.
A result of the Cuter Conti-
nental Shell Deep Water Rovalty
Relief Act' (DWRRA or Act), as
well as technological advances in
decpwaterdnlling, ol and s come-
panies hve mereased their activi-
ties in the region and are likely 1o

Strict Liability for Damage
to New Marine Sanctuary

achieve guicker and larger returns
o their investments as they open
LT W SEHETCS of o sl gas,
The ability 1o cbigin oil from
b lovw subamiereed Lunds Tying thsou-
sands of feet below the oeean sor-
faee is nothing new. In PR, Shell
Ohilinstalled a production platform
in o ene thowsand foot-plus depth
Ten years later,
the company contrscied with Sonat
Offshione Dalling w drill a well in
the Gull of  Mexioo 7520 feet
under wister,  However decpwater
drilling has been financially risky
and technologically challenging,
Lozl i.ru_: wiahde oil and 28 faelils an

area of e Galf,

U. 5. v. MYV Jacqielyn L, 100 F, 3d 1520 (11th Cir. 1996),

ik Hrowerlow, 21,

Summary

The 1 lth Circuit recently affirmed
a district conn decision which im-
porscd strict liabality omn a ship that
ran aground on Western Samb

Foefd, anaresin Florids waters pro
tected by the Florida Beys National
Muanne Sunctuary Act. The own-
crs ol the vessel contended that
Western Sambo Feetl was not part
ool dlse sanciuary becanse Gioverno
"-.1i|.|1i|'||_'.-' |'|:||| S Oie J'ulil!nl |r|'|_'||.‘|.'lq_'-:i

o Flarida termtory being inclided
i the sanciwary, Both the federal
chstrict courd and the 11th Circunt
found that the Governor had naot
cthjected 1o the desagmation and that
the st territory whene the groand-
ing oecurred was part of the sanciu-
ary.

Facts
Cin Bovember 1o, 191 President
Bush signed the Florida Kevs

See MYV JACQUELYN - page .

preat depihs proved difficoln, while
producing and extracting o1l from
deepwater arcas proved o be cost-
i lective

[ recent vears, advances have
becnmade in bothes ploration tech-
migques amd platform design and con-
structien. 3-1D sesmie sensing tech-
nilogy provided a finer and more
chetailed look at prospective oil and
g reserves Lving wnder suhmerged
Binads, Avthe same tme, platforms
such as Shell's Awger proved tha
ol can =pccesstully be extracted
from wells more than hall o mle
bBelow the wter's surface.  In loe
1950, 23 rigs operated in Gulf of

See DEEPWATER « page 2.
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Mexico waters exceeding one thou-
sand feet. And Conoco recently
contracted with i Karean shipomane-
Facturer for o vessel capable of drill-
png i DOLODEN feet of wier.

Technological advances aside,
deepwater drilling faced a major
coonmmnic mpediment in the form
of rowalty pavments due immedi-
ately upon extracting ol and gas
from federally leased ofTshone sites,
These up-front and continuous
cosls, noted the industries, const-
tuted the hnal barrier o reaching
vast amounts of herefore un-
tapped energy resources, Ol and
s producers argued that rovalty
reliel was necessary 10 allow the
potential  of  technological ad-
vanees e be unchained.

Fovalty reliel was a hotly con-
testedconcept inCongress and cime
tosFruition only after years of debate
and political strutegic drives by the
affected industrics. Opponents of
the Act labeled it “corporate wel-
fare” and argued that it was an
UNMIECESSTY CCOHHMIIG ICentive o
an industry which would have pro-
ceeded with deepowater dnlling with
or without rovalty reliel. The crit-
ies argued that the oil and gos indas-
tries would reap windfall benefits ot
LLS. taxpayers” expense. The -
nancial beneln w, or deain on, the
Fecleral tremsury remsins W be seen.
Lease bid prices have nsen dra-
matically at the prospect of ex-
ploring deepersites without the im-
mediate costs of federal rovalties.
Recent lease sales of federal off-
shore lands indicate that the oil and
gas industries consider it a finan-
cially advantageous shiftin policy,

il and Gas in the Gulf
The oil and ous reserves located
Beineith Tfederil offshore Lnids be-
long e the United States and its
cillEens, I 1945, President
Troman proglaimed exclusive ju-
risdiction over the resounces on and
below the contimental shell of the
Ulnited States, In 1953, Congress
passed the Outer Continental Shell
(0CS) Lands Act delineating the
houndary Between state and tederal
submerged lands and authonzing
the Department of Interior, through
the Minerals Management Service,
to lease Tfederal OCS lands.
Forover forty years, ol (shore ol
aned gas development has beencon-
centrmted in the respurce rich region
oof the Gull of Mexico, However,
L5, oil and gas productics on Land
and at sea do not meet ULS. needs.
1.5, il demand ismet substantially
by imports, The oil embargo of
1973 and 1974 focused national
amtention on the need to better de-
velop domestic oil and gas supplics
inaneffort ommimize dependency
on imports. OCS lunds, especially
ihose off the coasts of Texas amd
Losuisiang, were increasingly ex-
plored and exploited to maintain a
henlthy domestic production level.
Environmentalists warmed that of [-
shore drilling represented anunrea-
spmble risk of spalls similar to the
catastrophic blowout off the coast
of Santa Barbara in 19059,
Ultimately Congress and the
President seould enact moratona an
OCS leasing of large arcas. The
weslern portion of the Gulf of
Mexico remained one of the few
apen and productive areas Tor pro-
duction.  As supplies from rela-
tively shallow (lessthan 200 meters)
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wiells were explomted, the costs of
exploration and exploitation rose,
A o result, ofl amd pas explorstion
i e Gull of Mexico winsd i the
PoRts and early 1990s and with it
the regional ecommmics of Texas
and Lowisian, 1T deepwater drill-
ing were i hecome o reality, wech-
nologically advanced methods of
production would need to be devel -
oped, The oil and gas industraes
lhbied for o new policy regardimg
royalties onoil wd gas produced in
deepwiter areds.

OfTshore Ol and Gras Leases
The U8, Depantment of Interior,
through the Minerals Management
Service (MMS), administers the
leasing of federal offshore lands 1o
oil and gas companies.  MMS
operstes uncderan obligation o lease
the lands through a competitive bid
process and (o charge a rovalty e
foor aul] ol and gas extracted. Under
the leasing provisions, (he mini-
mum rovalty rate i twelve and one
half per cent of the value of the oil
and gas extracted.  Royalties on
CCS oil and gas production ameount
Lo hideeds of millions ot daollars
annually.

The most luerative offshore oil
and  pos extraction  wkes place
im the western and central Gulf of
Mexico which  provide approxi-
mately one sixth of the nation’s
domestic oil and one fourth of Qs
natural fecent  yers
however, moch of the ol and gis
i thae Guils shallower waters has
been extracled, forcing  explons-
tion intodeeperand deeper waters,
Since rovaltics are due and  pay-
able immediately upon production,
thie retum on vestment in deep

B In

iR,
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witler prosduction becomes less eci-
nomically aliractive,

A aresull, some Congressmen
in e stinles whose econoimnes sloosd
tor bene it mist froan continued oil
and zas development sought op-
porianaties o jurmp start onl and s
exploration in the Gulf, Rovalty
reliel, or o method of reducing
pmvmediste rovaliy pavmenis,
secmed 1o offer a solution, Butihe

comeepd Tought o theee and a hall

vear hattle through three different
sessions of Congress, 1wo presis
dential administrations, and the
“Republican
19997 before 1t was Dnally en-
peted in Movember of 9935,

[in thie carly 195905, LS, Senstor
1. Bennew Johmston {D-LAd served
a5 the Chaor of the Senate Energy
and Natural Besources Commitiee.
Johnston prided himse I on s role
indeveloping the country’s energy
policy, including passage of the Ma-
il Energy Policy Act of 992,
Thistact aims (o swsimize prosduie-
tioan Troon LLE, doamestic resources
including coal, mil, natoral gas and
nuclear energy.  In extolling the
virtues of the act Johnston labeled
it the “most comprehensive cnergy
Wl ever o pass Congress.”  In
1992, Jidnston had solicied ideass

o how the onl and gas economies of

Lhe Gull of Mexico mught be jump
strted.

Unilerthe thenexistimg laow, roy-
alties o ol and gas production
became due and pavable imimedi-
e ly upon prodoction, Even inthe
warly months or years of o well's
life, when most revenue goes s
woards covering the starl-up costs,
payments are due o the federal

pONEENImEn, The concept of a

Fevolwlion ol

"rovalty holiday™ had been used in
ofer countries tospurdevelopment
by reducing or climinsting the roy-
aliy payments during the initial pe-
riod of production when a well is
just paying For isell. Former and
current congressional commities
staff members well versed i re-
sosiared i energy issues atiribule
the "-;.:1||:|-'.!|.:|!|| af E‘I-Il.:l'n.'il.lil\ll ligmited
ravalty reliel te encourage produc-
i in deep waters of the [Gull™s]
puter continental shell™ e Victor
Beghini, president of  Marathon
Chil Comipany.

In Awgust of 1992, shorily afler
his discussion with industry repre-
sentatives, Senator Jolmston intro-
duced the Outer Continental Shelf
Dieep Water Production [ncentives
Act, a all that incorporated nl]r':LII:,.'
helialays into the mation " s €S beas-
ing process, As Chairof the Senate
Committes on Energy and MNatural
Resources,  Johnston called T
hearings on the ssue and zamed
guitlified support from the Bush
Administration, The President sup-
ported the concept bul was con-
cernedabout the Bud getinpact from
lost rovpalties, In October of 1992,
Congress adjourned withoul pro-
ducing an agreed upon bill.

[n the Movember 1992 elections,
the Democrats  took  the White
Huoawse v the Clinton Admianistra-
e appednied Broce Babbif tothe
prost ol Secretary of Interior, Bab-
bitt, a recognized comservatomsi,
Tzl the ol and gas mdustry 1o bye-
lieve that support for Royalty Re-
liel from the new sdminisiration
wigs less likely than ever,  Mean-
while,  Rep. George Miller (13-
Cal. b grabbsed onte Beghiom's early
comcept of o roval iy “holiday™ and
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turned 1 against the ol and gas
imcustry. He mounted an attack on
e floor of the House, I the ol
imcuseey inely needs a holiday paid
by the Amencan people, does i
really need 1w My on the Concorde
[and] stay at the Rie?" he ashed.

In 1993, Sepator Johnston
introduced the Cuter Contimental
Shelf Deep Water Royalty Helief
Act, He called for heanings om the
mew bill,

Bober Armstrong, Assistant
Secretury of Imenor, testified on
the Administration’s concems ne-
garding Outer Continental Shelf
leasing  anmd  royvalty  reliel,
Armstrong indicated that the Ad-
s rmstration e knos bedged e i
portance of ol and gas production
i the Cialf of Mexico and thal some
technological  and economic Tac-
tors were inhibiting possible pro-
duction.  He noted that “some in-
centive may be desirable to encour-
age environmentally sound devel-
opment.” But Armstrong also ex-
pressed the administration’s con-
cern that any govermment paolicy
shoaeld be structured so0oas nolb e
amount 1o s give-gway of viluable
federal resources.  He noted than
“we have reviewed the ball with an
cye towvard sinking o balance be-
tween ensunng the public a fuir
peturn on the vilue of s O0CS re-
soprees and providing industry with
appropriate financial incentives. To
the extent possible, legislation
shoulid target s beme s i projecis
thut won e not be undenaken inthe
absence of incentives,”

Thee 193 bl would hive sranted
a limited movalty holiday for pro-
duction activities in depths of 200

sor DEEPWATER - page 4.
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meters oF more, Armslrong ques-
tioned this aspect of the Bill smee
cumrently employed lechnology al-
lowed for exploration and drilling
oul to a depth of H00 meters, He
explained that, “a Minerals Man-
agement Service analysis had indi-
cated that development of tracts in
(e 200-400  meter depth
rangewduld likely be profitahle with-
oant rowaley reliel,” adding that “mian-
datory [rovalty - reliel therefore|
should be limited to tracts in 400
meters of  waler or  greater.”
Armatrong indicated support for
royalty reliel in deeper walers
since in depths greater than 4060
mieters, “new and inrovative tech-
nologies are required o produce
the pas amd oil, and an incentive
that targets these depths may help
developthose technologies.”
Senator Johnston persevered.
With support From the Department

of Energy and the Office of Man-
agement and Budget, he brought
oul estimates, nsing  different de-
velopment scenarios, that a stag-
pered rowaliy relicd sysiem, operil-
ing for different initial levels of
production at depths of 200, 400
ancd 800 meters, would result in a
net gainof 200million dollastothe
Federal Treasury in the long-tenm.
The Act passed in late November,
1055,

Bids Skyrocket

The Act has had a dramatic effect
on bidding for Outer Continental
Shelf (OCS) lease areas, most of
which will he subject 10 Royalty
FHelief, Two leases sales in 195G
brought in over 3850 million, In
1905, the lasi year in which lease
sales oceurred without the Royalty
Relief Act in place, high hids fos
08 leases in the Gull of Mexico
totaled 306 million, The financial
anractiveness of the new syslem s
evidenced by the fact that o 924
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tresets bid for im Moy of 1996, 471
were i depahs it ingger rovalty
reliel, In Seplember 1990 bids,
433 of 617 wracts qualify Tor roy-
alty relict.

CHl e gas companies are con
ficdent than rovalty reliel wall trans-
late inbos more revenue, gquicker re-
turnoninvestment, and higher prod-
s, Technslogical sdvances are
novw being wsed wootheir full poten-
tisl, research wnd development on
new drilling and extraction designs
anil processes are under way, The
Minerals Management Service has
responded 1o the increased imerest
and activity dubhing the Gulf of
Mexico's  degpwater  arcas
“America’s new frontier.”

Lridnotes
1, Chiter Contineraall Shelf Doep Waler Baoyvahy
Fedied Act, 431150, § 1811
I LS, Minerals Management Sorvice, T diwdf
af Mewton s Dheepiaiters A rreai "8 New' Faos
ke, il R AW BT, o Tz haome e’
-ul"'\hfl.'."lh'!'."P‘l'quh‘!l'ﬂl“"-!.'I hired
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Mational Marine Sanctuary Act
(FENMSA), designating 2800
square nautical miles of coastal
waters in the Florida Kevs area s
the Florida Keys National Marnine
Samciuary.  The FKNMSA pro-
wiades that ™[t he Sunctuary shall be
managed and regulations enforced
under all applicable provisions™ of
the Marine Protection Research and
Sanctuarics Act (MPRSAL' Sec-
tion Sic) of the FKNMSA provides
it the designation of the sanciu-
ary “shall not ke effect for any
area located within the waters of
the Stte of Florida af, not later tin
43 davs after e date of enactment
of this Act, the Governor of the
Stute of Florida ohjects in writing
o the Secretary of Commernce.”™

On July 7. 1991, the M/V
Juecguelvn L. ran aground on Wes-

erm Sambo Beef, an area that Falls
within the Florda Keys Mational
Marine Sancluary. In response Lo
the grounding, the United States,
the Board of Trustees of the Inter-
nal Improvement Trust Fund of the
Ste of Flosids, and the Stue of
Florida Department of Matural Re-
sources sued for damages o Lthe
sanctuary,”

The United States lled o mo
tion [or summary judgment against
e vessel,  MA Jacqeelvr L.
stating that it is strictly lable for
any damages o the reel resulting
from the grounding. Vessel owners
responded with a motion (o sinke
g @ cross metion For summary
judgment contending  that - there
wirs no sanctuary i the erritoriil
wilers of Florida because Ciover-
wor Martines, hiad objected o the
designation of the sanctuary pursu-
ant 1o Section 5 (ch of the

FEKNMSA*

The Umted States contended
that mo genuine issue of material
fact remained as towhether the State
ol Florida objected to the designa-
tion of areas within Florda walers
as part of the sanciuary, Focusing
on a letter from Governor Martines
tor Secretary of Commerce Rohert
Moshacher dated December 31,
[9%] and a Resolution of the Gov-
ernor, Cabinet, and Department of
Matural Besourees of Florids which
stated that Florida resolved o “in-
clude state lands amd resources
within the boundiry of the Sanciu-
ary,” the United States argued that
thie Stiate of Florida expressly in-
el sate lands i the Sanctoary
amid mtended for the Sanctuary Act
tor take immediate effect.

The delendanis focused on o

CErilL
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MV JACQUELYN from page 4.
different aspect of e Mantines
letter.  In the leter, Governor
Martinee stated that e and the
Florida Cahinet had “passed a reso-
Loty oy December 18, 19900 o
include state Tamds and resources
within the bowmlary of the Florida
Keys Muatiomal Marine Sanctuary,
with certain provisions,”™  The
referenced resolution lists e "eer
tain provisions,” including the
completion and approval by the
State of Florida of a Comprchen-
sivee Management Plan (CMP) for
(he Samctuary. The vessel owners
argued that Governor Martinez ef-
fectively objected o the designa-
it oof the Sanciwary as it applied
tor Flesrida waters until such time s
acomnprebensive mansgement plian
wiks approved.

Court Reviews Letler
The District Court moted that Sec-
tion S(c) of the Florda Keys MNa-
tional Marine Sanctuary Act places
the burden of objecting o the
destgnation on e Governor of
Florida, To prevent the designa-
fion froam taking effect, they said,
(e CGovernor must object in wril-
ing 1o the Seeretary of Commerce
within fony-five days of the date
of enactment.  Absenl an express
uhjecton Trom the Governor, the
Court reasoned  har the Act
auteamatically mkes effect for all
delineaed arcas, including those
arcas within Flomda waters, Ac-
cordingly. the Court stated that the
burden ison Defendants o dem-
cnstrate that the Martiney Letier
comstitules an abjection as conienm-
plated hy section 5ic).

The [strict Court nded, and
the Appeals Count agreed, that o
carelul reading of the Murtines Let-
fer mdicates that it is nof an objec-

Lo 1o the designation. Inothe
second amd third paragraphs of the
letter.” Governor Martinez dis-
cussed the effect the designation
weobild Bive on state aothoriny and
recopnized that the inclusion of
state lands would be eritical o full
pmplementation of the sanctuary’s
purpose, Inthe letter the Governor
noted that the State would have an
additional foriy-live davs Tollow-
ing development of the final man-
agement  plant 1o object o any
terms of the designation, including
the boundary,  Although this Lan-
guage may md have indicated un-
equivocal soceptance of the desig-
paticn, the court noted that such
acceplance is not required for the
designation e take effect. All
that is reguired the coun conleuded,
15 thint Crovvernor hartinez me ab-
ject. In addition, the court noted
that the  Covernor prefaced the
“Cemain provisions” lainguage with
a stwtement amdicating that he be-
Tieved the inclusion of state lamwls
was  Ceritical” o achieving the
Acts purpose,  The court inier-
preted this as an intent o include
e stiate wrea within the Sanctoary.
When read in compunction with his
Belier it the State would  have o
reserved opportunity o object o
the desigmation, i seeims clear that
the Covernor did not intend 1w ob-
ject 1o the designation.

The court congluded that both
the State of Florids amnd the federal
government  considered  the
FEMNMSA w be in effect with
respect 1o the Florida territory. As
a result, the FENMSA  became
elfective 45 davs after the date of
passage as to arcas within Flonda
walers,  Since the parties did nol
dispute that the MA facguelvn L.
damaged a sanctuary resource
within  the  meaning  of  the
MPRSA, the court gramed  the

Page 5

United States” partial maotion for
summary judgment.

Amnalvsis
Adthougzh the oueome of the case
is a4 simple Tnding of lability
against oo single vessel, it is impor-
Gat i thnt i illustrates the imterac-
tian between the stae amd federal
povernments when creating ma-
rane sanctoaries thal cncompass
hosth state amd Tederil  wailers,
Here the count could have roled in
Favor of the United States by sime-
ply noting that  the 45 day  tlime
requirement  had elapsed i Janu-
ary 1990, 12 months before  the
letter was senl L Secrelary
MBaoshacher. However, the courts
comsidercd the  arguments of the
Defendants and wltimately ruled
it Tavor of e United Soules bused
o the intemt expressed  in the
leter,

Eiilviires
1 Flida Eevn Matomal Wladise Sawnisy A, Fuh
B S, [00-0S, & % s, TIH Siad, M| WA
2. Nloiila Karws Mational Manne Sasciuary Acl Peh
B Pon DO RS, § Riad, BIR Spm. MHESD 1K
1, An crsmaplaiai it FlainhifTs aliegedd violations of the
st a1y provisions of e SRS A, Soc MITRSA,
R APE O & 1443

I, This prowision parvides, (1l desigraten sk
vall el et el (im sy arca kecatal

withinthe walers ol Lhe Suame of Pl il sis Lige than
1% ilays alier ihe ilate of eroctment of thiv Acl, the
Choveimer of the Sume of Flinda ohypects in writmg s
o Secreiary of Commence.” Flodida Keys Naional
Marine Sanctsary Aot Peh, L N 100-605, § 5,
106 Sal. MBS |48

LIS v MO lscgeelys 1, 100 F 3 1308 1520
LI k]

£ Ll w1532, T ooiin medgsd ihai ihe sooond
peaagraph o the kes (o Covemed Manines o
Secietary of Commeree Hoben Smbacher dated i1
UM whabed that eepoescaialives me with ol
fream ihe Maibmal Cccasic sl Almanplere Sdsii e
Ly o0 U 1 i s 18 il lonct o @8 ide s pnatesn
oo slade guibesiry. [l a0 1523, The thind peragraph
readi: |rjecngmeng ihe s n ol wate lawds s

critical b full o8
poee and shamld be highly Beislicial W il manm

i g Tt ol (e aancteary w

peampges of the Kows, boih sisic and fedosal, e
Flamiila Cabwet aiad |, svrig g e Paosind of Traskoes
of the Intermal Imprvemeel Tres) Fond, and he s
coutive Bowd of the Phida Deparimeal of Maloeal
Hewmnes, pussed o el ilah on December U8, 1'FA)
o i luslie sialy Landds arsl sesources wothin the ol
ary ol he Flatada Eeye Nalbonal Mamse Sancimey
with ceriain provivem.” Ldoa 1323 {quonng bener
Trowm e Slar iracr
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Sanctuary Law and Florida Keys Area Timeline

October 23, 1972 - National Marine Sanctuaries Act enacted to protect marine sites from
pellution and other forms of environmental degradation.

October 25, 1989 - Freighter MAV Alec Owen Maitiand runs aground on reef off Key Largo
cutting 206 foot swath in reef.

October 30, 1989 - Freighter MAV Mavro Vetranie runs aground on reef in the Diry Tortugas
in Florida Keys area destroving 2 to 3 acres of coral,

November 10, 1989 - Freighter MV Elpis runs aground on reef of f Key Largo coast damaging
6,000 square feet of reel.

November 17, 1989- 1.5, Rep. Dante Fascell (D-Fla) introduces House Eesolution 3719 1o
create the Florida Kevs National Marine Sanciuary,

November 16, 1990 - President Bush si £ns the Florida Keys National Marine Sanctuary Act.

June 27, 1994 - First imposition of strict liability for damages to sancluary resources (LS,

v MA Belolden, 856 F.Supp. 668 (5.1, Fla, 1994)).
December 5, 1996 - Absent express objection from Florida governor, Sanctuary  Act
automatically takes effect with respect to areas within Florida waters (United States v. MyV
datcguelyn L., 100 F.3d 1520 (11th Cir. 1996)) (see article p.1}.

January 29, 1997 - Florida Governor Chiles approves Final Implementation Plan for Florids
Keys National Marine Sanci LAry.

February 2, 1997 - MAV Howustan, a 600 footcontainer ship, runs aground on Maryland Shoal
in Florida Keys National Marine Sanctuary.

February 13, 1997 - Large sailboat strikes protected reef at Sand Key south of Key West.

February 15, 1997 - 71 foot steel-hulled shrimp boat rams Sanciuary at Western Sambo reef
near Key West
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National Marine Sanctuaries Act

Jofn A, Duff, L0, LEM. and Rick Browelow, 25

Congress enacted Title HEof the Manne Protection
Research and Sanctuaries Act (CSanctuaries Act”™) in
1972 10 profect manne sancneirics that, “possess con-
servation, recreational, ecological, historical, research,
clucational, or esthetie gqualies which give them
special significance.”!

MNational Manne Sancluaries can be created in one
of two ways, The Secretary of Commence may desig-
mile sanciuanics pursuant to the Sancluaries Act?
Adernatively, Congress may directly designate o sanc-
wary. In Januvary 1976, the Secretary of Commerce
destignated the Momtor Mational Marine Sanciuary o
protect the historie Civil War ironclad USS Moniror,
Since then sanctuaries have been desigmuted moareas
ranging from areas in the Golf of Mexico wo Howaii o
Washington State to New England. These sanctuanies
primarily protect marine resources such as coral reels
amd sea life,

O an anea becomes a National Manne Sanciw-
ary it s dllesal o remove, destroy, oF U Sanciary
resources. Sinee its onginal enactment, the Sanciuar-
ies Act has metamorphosed through a senes ol slatue-
tory amendments, agency regulations, and court deci-
sions 10 become an increasing force i protecting
marine sites froan pollution amd other forms of environ-
mental degradation, The Act gives the Seoretiry of
Commerce the authority o manage manine sancieiries
and 10 specify the particular regulatory requirements
for cach individual area.”™ The Act had lide impact in
its first five years, Two sites, the LSS, Monitor and
astreteh of coral reef of T the coastof Key Largo, were
designated, with lide public comment or ceremony.”
Funding was not authorized uniil 19777 The Sanciu-
aries At began e aogquine its present day character as
aresult of President Carter™s July 1977 Environmenil
Message, in which he directed the Depaniment of
Commerce to, “identity possible sanctuaries in areas
where development appears imminent.”™  This stafe-
ot set the tone fora program emphasizing preserva-
ton rather than accommaodating industrial wse. With
funding and a mandate from the President, four new

sancimaries with regolations prohibitng many indus-
trial wses were designated by 198 10 Channel Tslamds,”
Ciulf of Farallones,™ Gray's Reel " and Losoe Hi:}'-”

Congress amended the Act in 1985 to grant the
Secretary of Commerce the authority 1o take specific
enforcement actions in addressing threats o marine
samctuaries: and established lability standards for
acts polluting or atherwise harming a sanctuary, '

The 1992 reauthorieation of the Sancluaries Act
enhanced the scope of the protective measures of the
Actby granting new powers to protect sanctuaries from
aelivities outside a sanciuary which might “enter and
injure” a site,'

Early enlorcement of the Sanciuaries Act focused
on the review, selection and designation of sanstsary
sites and the implementation of regulanons governng
those sites, Recently, case law has developed assess-
ing large damage awards against violators of the regu-
Laitions, The counts have been quick o find that the
regulations are strict in their assessment of Llabilicy.
On March 13, 1993, he MO Belfodden, o 14T Toot
Girenadian flagged freghter, ran agroond  on the
Woestern Sambo Beel in the Florda Keys, The ground-
ing damaged over one thousand sguare meters of live
coral and 133 square meters of established reef frame-
work. The court, considering the question for the
fiest time, reviewed the Act's lability provisions and
held that the Sanctuaries Actimposed strict liability, '

Cne Sanctoary that has attracted muoch attention in
recent vears is the Florida Keys MNational Marine
Sanctuary. The Sanciuary was designuied by President
Bush in 19907 with the Final Implementation Plan
for the Sancteary being approved this past Winter,'™
The Keys Sanctuary ecosystem includes o number of
habitats that are an “integral link o e reel and the
ereatures that reside there™™ These ccosystems in-
clude shallow sea grass beds and mangrove moois
which serve as nurseries for young fish and shellfish™
I adddition, the Sancuary™s mangrove islands consti-
tute labitat for widing birds, osprey, and even the
American bald eagle.t Much of the anention focused

ERITITN
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SANCTUARIES ACT from page 7:

on this Sanctuary results rom actions taken agamst
ships that have run aground on the Sanctuary’s reek,
the third largest barrier reef svstem in the world (see
accompanying aricles)

A second Sanctuary in the Gull of Mexico is the
Flower Garden Banks Notional Marine Sanctuar
Legishation designating the Sanciuary was signed by
President Bush on March 10, 199227 the Sanctuary is
the northernmost coral reel mthe Golf, 11 s siuated

ahout 120miales southeast of Galveston, Texas, =" The

Flower Garden Banks formed on the twin peaks of

submerged mountains that rise towithin fifly feetof the
surface, ™ The Sanctuary arei constitutes aunigue and
vitluable manne habitat area, 1 contuns 21 species
of coral and hosts awide array of eiher marne Iife, The
recl is home o 80 species of algae, 250 species ol

invertebrates and 175 species of fish.™  Whale sharks,

dalphins, manta rays and sea turiles ply the waters of

the sanctuary. This multitude of marine life atircts
researchers from around the world, The attractiveness
i poses a potential threat, As aresult, the sanciuary's
management plan restricts the vpe ol activities that can
b conducted aind the methods of observation that can
be cnployed. Additionally, the area is protected from
the harmful effects of anchoring as well as [rovan onl sl

pas exploration

Fnefenres
BT S
in USs.C 431
ol Fed, B, 20,0068 ( 1975).
6 LSO 8§ 14 30,
D16 US43
. A0 Fed, Beg, 21,706 (1975 desiznation ol one-sguare

1
g1

A L bl e

mile area around the remains of the Monitor, a civil war
iromchned sunk i battlel; 41 Fed, Reg., 2378 (19764 10
sgpuare mnle arca of corl reel aling key Largae, Floride),
T, Pub, L, DA-153 (Maow, 4, 1900,

%, The Environment-The President’s Message w
Congress. 7 Envt’l L. Rep, (ELI) 30037, 50066 (1977,
4, Desipnated purssant o MMSA (Tile 111 of the
SMIPRSA) 16 LSO BE 143134, See 45 FR G503, D,
2. THELL

11, Dresignated porsuant to NAMEA (Tide T of the
MPRSA) 16 ULS.C, §8 1431-3, Sec 46 FR 7949,

Page 8

Tan. 26, 19#]

[1. Designoted pursuant o NMSA CTitde 111 of the
VIPRSAT 16 US55 1E31-34. Sew 40 PR T4 Do,
My, 10K,

12, Diesipmated pursimt o SMSA CTike 1 of the
MPESA) 16 ULS.C, 88 143134, See dh PR 754, Tin

2, 1UE1

13 16 LS.C8 437,
14, 16 LLS.C 8 L4943,
15, 16 LLS.C 8 L4340,

16, Belwlden, 356 FSupp. at 631 The Court held thin
sinee the Act™s liability provisions ad been masleled on
the prowvisions of the Clean Waster Act ami CERCLA
(ol of which are held woimpose seret liabiliny b that the
Sanctuaries Act too, imposed sirict lakality. §d
17, Florida Keys National Marine Sanctonry Act, Pul.
1., Mo TOV]-66005, DO Star, J0G4 (] SRRE.

I8, Florida Keys Mational Marine Sancioury Finsl
Repulations, 62 FR, 4578, (anuary 30, 1557,

19, Marine Sanctuary, Yol 3 No. L p. 200 (Spring/
Sumimer 1995,

2. Tl
21, Tl
22 Flower Gorden Banks Mationa] Murie Sancluary;

Giambling Aboard 115 Cruise Vessels, Mantime
Boundary Agreement, L, 102-251, 106 Stat. &40 {152}
23, Son Aovlonio Liglt, 300002 55

4. 1

5. Id.
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National Marine Sanctuary Cases

conmpiled by Heath Franklin 3.

Florida Keys, MAMS: United Staes v, MO Jacouelon L, 10 E, 3d 1520000 1h Cir, 199460, On Movemiber 16,
| KD, '::11III].,,IL"|"| enacted the Flomda H.ll.!"h MNMSA e hib!ldli!l! JRO maneeal mabes of comstal witers i the Flonda
hL'n. Piily, I Mo, 10606005, D08 Sean. B0 19005, llanllh- T, 19491 the MWV Juc ue Ivnl m|:|1|;_._n::-1|:||n;| o Weslemn
b |||'|h-|.| Reel, 1.5, |.|!ILL|.4! et &leip violated the siec lu |lr|]||:.- !!-r-ﬁ'rl'..ll.lllh ol the MI"H SA. Sumimry
Juclgmient issied ag: ainsl sluipe.

Monterey Bay NMS: Persona] Witereraft Indusiry Asan, v, Dept, of Commerce, 48 F.3E 5400000, Cir, 19995),
Oin Sepl. 18, 192 NOAA designated Monterey Bay MAMS (largest b LS Q000 sy, mautical miles). 57 Fed, Reg,
A3 310 8epr. 18, 1992, 15 CFR. pt. 944, Personal watercrall industry challenped MOAA'S regulation imiting
use ol mestorised personal watercrafl in marine sanctuary waters, Coun held that stamte Bmiting use (o four
designated zones and access routes, 14 s, nautical miles, is nod arhitrary of capricious,

Chanmnel Islamds MMS: Crafl v. National Park Service. 34 F3d 908 (i Cir, 19948 On O, 2, 1050, NOAA
designoted the Channel [slands NMS. 45 Fed. Reg. 65198 (Oct. 2, 1980). Divers brought suii against MOMAA
challenging their authony o dmpese civil penalties for exeavating seabed of Channel Tslands MMS with hammers
anl chisels, Court held statute is neither overbroad o vagee as applied to the actions of the divers,

Florida Keys NMS: LLS, v, Fisher, 22 F. 3d 262 (1 1th Cir. 1994), U5, awarded preliminary injunction
against salvors who were using prop wash deflectors ( devices which direct propeller flow at sea floor (o remove
sediment and expose maotenals undemeath), Court held ne abuse of discretion in determining U5, was
substantially likely o previdl on the merits, Note: Injunction covered only those operations using the prop wash
delleciors,

All Sanciuaries: NEDC v, Hodel, 865 F, 2d 288 (D00, Cie, 19881 A review of the Outer Continental Shelf
l.d.'il'\illz.: F"rvu-f_mll'l I!:|.1|1:|:|:|Ii;l||:,' etz |'|r|.n'|xi1:||| O sinehigines,

Gulf of Farallones M&S: Hall Moo Bay Fisberman's Mg, Assoc, v, Carlucen, 847 B, 2 138% (9ih Car, 198H),
Fishermen sought o enjoin dumping of karbor dredge material into ocean, Corps consulicd with the EPA,
and EPA approved because measunes were being taken o protect the Gull of Farallones NMS.

GaulF of Farallomes NMMS: Half :':‘ll_'l:qu H;.:_'.' ¥ C.il[:ILIL'iL'i:. 857 F, 2d 305 (Oith Cir. 198H), Above cose amendexd
VeI

Florida keys MMS: L5 v, MY Inequelyn. W E Supp, 668 (5.0 FL 19, Dhstrict Cowrt case affinmed
in first cose mentioned above,

Florida keys NMS: LLS, v, MO Miss Beholden, 856 F. Supp. 668 (5.0 FL 194, Coasi Goard broaghi action
against boat which imentionally run agrousd o avoid sinking, damaging the Sambo Reef, Court held that strict
linkality is approgeiate, (Precedent seiting)

La Paraguera NMS: LS, v, Seda Perez, 825 F. Supp. 447 (I, Pueno Rico 1993), Floating homes  were
causing environmental problemes, Army Corp of Engineers chose to pursue o permanent injunction under the
authority of the Rivers and Harbors Act, determining that the homes were permanently moored and had to be
removed, Court leld Corps did no act arbitnery, or -L'u.iﬂ'in’.‘ii:lll.'-.. or wbuse diserelion.

U155 Monitor NMS: Cientile v, NOAA, 1987 WL TE39E (B0 Pa. 19875 In 1975 the Department of
Commerce designated the wreek as the first NMS, Divers wanted permit o photograph wreckage,  NOAA
denied citing safety concerns.  Flaintifl wanted 1o supplement the Administrtive Record. Dended,
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Corps Immune from Clean Water Act Suit

Presérve Endangered Areas of Cobb’s History, Ine. v. United States Army Corps
of Engineers, 87 F.3d 1242 (11th Cir. 1996).

Meaily Franklin, 21

Sumimary

The Elevenih Circuit Count of Appeals recemly held
thata LLS, Army Corps of Engineers” decision o issue
awetlands permit is immune from citizen suits brought
under the Clean Water Act ("CWA™) The Court also
ruled that the “discretionary™ decision of the EPA
Addministrator ned W overrule the Corps is not reviewahle
under the CWA cilizen suit provision,  The Appeals
Court affiemed o distoet court ruling in favor of the
federal defendanms,

District Court Case
In Apnl 195, the Corps of Engineers, pursuant o
Section 4 of the CWA, issued a wetlands peomit to
Cobb County Georgia,” Cobb County applied for the
permit in onder w construct o 4.75 mile stretch of
highway. The county determined that the construction
world have possible adverse effects on wetlands, They
proposed o mitigation plan and the Corps issued the
permit contingent on that plan,  Citizens 1o Preserve
Endangered Arcas of Cobb's History ("PEACH™) filed
suit against Cobb County, the UL, Army Comps of
Engimeers, and the Environmental Protection Agency
(“EPAYL PEACH alleged violutions of the OWA,
Fatonal Environmental Policy Act{"NEPA™), Endan-
gered Species Acti"ESATL and Mational Historie Pres-
ervalion At CNTTIPA L

PEACH based their complaint on, among other
things, the citieen suit provision of the CWAS This
provision allows a citizen o Dle a civil action on his
own Behall when the federal government is i alleged
viclation of the CWA, The federal defendants Hiled o
it dismiss the CWA ¢laim,

Corps of Engincers” Argumenis

The Army Corps of Engineers argucd for dismissal of
the CWA st based on the Corps” sovercign immunity.
They argued that any waiver of immunily must be
expressed in “clear and wnambiguous werms,"" They
povinted oul that powhere inthe language of 33 UL5.C,

& 1363 featieen suil provision of the CW A does waiver
ol immunity, with regard to the Comps, appear, The
Corps noted that the statute only refers to the Admin-
istrator of the EPA, regarding waiver, and then only
whemn the Administrator Gils w perform s mon-discre-
tiomary duiy,”  The defendans argoed that given the
“elear amd unumbiguous™ Lnguage megquired in order
for Congress o waive the Tederal government’s sover-
eign immunity, the statute should notbe read so broadly
as 1o include the Corps of Engineers,

The plainiiffs countered than the cown should ook
bevond the “plain language™ of the statute, oo includs
the Army Corps of Engineers, The plaintiffs suppormed
thies argoment with reference (o & Fourth Circuit deci-
sion, National Wildlife Federation v, Hanson,'

In Hansen, the Fourth Circuit presumed that the
Administrator of the EPA would be subject toa CW A
citizen suil, Going a step funber, the Fourth Circuit
thaugeht ot omly Togreal 1o allow wsuit agamst the Corps,
il the erroneous wetlands determination were made by
the Corps, and the EPA neglected o exercise its over-
sight suthonty. Additionally, the Hanson court deter-
e that coupled with the joinder provision of the
Federal Rules of Civil Procedure, the citizen suit provi-
siom vielded o means by which a citizen could sue the
Administrator and join s Corps.” The Fourth Circoit
reached theirconelusion without mention of the sovereign
PITHTILIALY IS0,

The Morthern District Coun of Georgia rejected the
Hansom argument progosed by the plaintiffsand dismissed
the CWA st agamnst the Coms of Engincers, Since this
wats o case of Giest mmpression in the Elevemh Circuoit, ihbe
court sz that they would not ereatively interpreta statute,
s the Hanson court hued, imsuch aoway asfototally clange
U el et Uit Comngress hid imended.

Administrator of the EPA’s Arguments

The Corps and EPA also argusl for dismissal of e
CWA suit based on the “discretionary™ authoriny of he
EPA Admanistrator, They argoed  that the language of
the WA states thar the Admmnistrtor s ‘sothoreed® 1o
predhibit and “authonzed” 1o deny or resinct the use of ay

R,
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defined arca for specification as o disposal site,” They
combended that the use of the term “suthorzed™ denotes a
discretionary function, as opposed toamandatory one, The
detfendamts alsomobed that the EPA has histonically consid-
ered Uhis authority o be discretionary, ws evidenced by
their use of the word “may” as opposed o a mandatory
“pppst” o shall” in therr gosdelines.”

PEACH wasumable toofferany precedential mahonty
tothe comtrary. They were only able toonee igain point 1o
the Founbh Cireoit’ s Hanson decision, The Hanson court
bz ruled that 8§ 136500 2hand § 1344 of the CW A should
be read together (o allow a citizen suit against the Admin.
istrator. The Fourth Cireuit imerpreted “authonzation™ (8
| 3 p o denote a mandatory, e, non-discretionary, duty
reviewable under the citizen suit provision (§ 1365 of the
W A

Mgain the Norhern District Court of Georgia ludled w
he persuaded by the Hurson reasoning and dismissed the
CW A suitagainst the Administrator. Althoughthe District
Court determined thit the Administrdor does indeed have
authroraty to velo a Corps” permit if he so chooses, this
sty is not review able under the language of the CWA.

Elevenih Cirenit Court of Appeals

L singz the sime legal analvsis applied by the District Court,
the Eleventh Circuit Courtof Appeals affirmed the Disirict
Conrt™s puling,

The Eleventh Circuit held that the citizen suit provi-
sion does not “clearly and unambiguously™ wilve sover-
eign immunity in regand 1o the Corps of Enginecrs. Adii-
tisnally, the Coart held that the Administrator of the EFA
is anithoried, rilser o regquired, 1o review the Corps”
dletemminition.

The Court noted that although plaintifls alleged their
decision would render the CWA citizen suit provision
meaningless as applied w 400 wetlands permits, they
would not read something into the slatute thit was not
written there by Congress,  The Court notied that the
Supreme Court has siressed that acourts role ininterpret-
img o statute is lmited: “We have stated time and sgain that
comrts st presame that a begislatane suys ina stdute what
i s and means inoastatte wht i savs there,™

Split Circuits
The signilicance of this case is that there is a clear split
between the Eleventh Circuit (FL, GA, ALY and Fourh

Page 11

Circuat (80, WY, WA, NC, SO

A Tederal District Count in Washington ste has
analyzed bothdecisions and decided w follow the Eleventh
Circuit decision in PEACH" The Washington cour
motedd howvever, that even following the mone namos
P AL ruling, o plaintift may sull challenge a Corps
or EPA decision under the Administrastive Procedures
Al

Ivis ikely that the PLEAC L holding will continue 1o
persusde lederal courts not currently bound By e Fourth
or Eleventh Circuiis.

Conelusion

The Edeventh Circuit ruling rises interesting questions, 10
citirens cannod sue under U OW A citizen, Also, il Cone
gress didd mot have the intent o wilve sovereign immuonity
in their drafting of the provision, why did they put the
provision in the CWA an the fist place?

Congress coubd amend and clarify the citien suil
provision. However, il Congress refrains, the splitamong
the Cirewits makes the issue a valid candidate for Suprems
Court review.

Enufiviied

1. A3 050, & 1344 (1987).

2 Under thea CW A, any calizen may cammence o civil actsn an
his anwn behalf—( 1) agaimst amy person (including: the Unied
Stades, and (1) iy alher gas ermimiental III.'.I:I'.III:II.'IIEII|'||}' 0 ANy
o thiee estent permitted by the eleventh amesdment e the Consti
tution§ whisis albeged o be i vaolation of (AR effluent standand
ar limilation ander thas chapter or (B an onder ssaed by the
Sulmanistrator oF & Stale wilh respect o such o staniderd o
Timatation, or {2} against the Adnanistrator whsene there is alleged
a faihere of the Addministrator b perforin any oot or duty under thas
chupter which is nol diseretbonary with the Adminisirater. 33
LIS & L3650a) (1985),

3. See United States v Jdahoex el Dhrecion, Idaho Depiof Wiler
Resourpes, 508 LLE. 1, & (153,

4 AR LLEAC S 1365 (o) 20 (1 TER),

5. Natienal Wildlilfe Federation v, lanson, 839 F 20 3113 (4h Cir
1980, (Singe the Monbem Distmnct Coun of Geoargin is i ibe
Eleverth Circuit, it is it binand by Fousth Cinoait Court ol
Appeals decision).

6. See Clean Waier Act, 33 ULEC. §1365(ai( 2y and Ped RACiv
&1 210,

T O3XULE.C. & L3 deh (1987

A Seed0C FR S 230000 01 00 R G 231 300 (1),
9, Conneeticul National Bank v, Geomain, 503 10,5, 2489, 28554,
{102,

0, Cosenibe Conservation League v, Mo, Segale, Inc.. %21
FSupp. 692 (W1 W W),
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Seabird Habitat Protected by ESA

Marbled Murrelet v, Babhitt, 83 F.3d 1060 (%th Cir. 1990) cert. denied, 117 5.C0 942 (1997),

Heath Frauklr, 28, aud foln A, Dff, 500, L1 ML

Summary

I DRaie, alse PN Corcunt Court of Appeals upleld an
inguetion that probibated gmber companies Trom lig-
ing on private property inoaway that might pose i
[uture harm o rare species of seabird protected under
the Endangencd Species ActiESA), On February 13,
1997, the Supreme Court let the decision stand by
l'l.‘r'lhilll_: T hear il oo ;|]'||'H;::|.

Background

The marbled morrelet (B raclvramplions marmoratis)
1% o rare bard that spends mochof 11 life at sea, but s
muiles inland tovbreed inold-growth forests. The species”
peopulation has declined significantly over the Last one
hendred amd Bifty years, Less than fve percent of the
mrrelet’s  pre-commercial-logging habiat remains.
O Seprember 28, 1992, the marbled mumelen was
listied as w “threatened species”™ under the Endangered
Species Act.!  The ESA profects endangered and
threatened species by prohibiting harm (o the species
themselves and by protecting habitat.

Pacitic Lumber, o timber company, owns a 440
acre stnd of  contizoous old-growth redwood and
Drowglas D erees in Humbold County, Calilommia, The
ared, known as O] Creek, s 22 manles mland from the
Pacilie coast, Owl Creek’s physical and zeographical
characteristics constiute weal breedimg habitat Tor the
marhled mumelet, Pacific Lomber proposed logging
FAT oof the 40 aore stamd, Poescizont o Califormin B,
e company was instrected o survey the area For
marbled muerelers as g conditen for seceplance of s
farsest plan. The surveys (which would eventually b
deemed less comprehensive then required ) wdentified
over one hundred “detections™ of the bird.~

Pricer tov olblpining state approval for logging, Pa-
cific Lumber began harvesting timber,  The Umited
States Fishoand Wildlife Serviee woomed the company

Mt aes setivities wers likely viclatons of the Endan-
pered Species Act

District Court
O April 16, 1993, Environmental Protection Inform-
tion Center CEPICT, filed sait on behall of is mem
bers and the marbled murrelet, pursuant 1 the Cileen
suil provisionof the ESALY The trial ook place in 1964
On February 27, 19935, the district court issucd ils
decision, concluding that Pacific Lumber’s proposed
harvest plan would both “harass™ and “harm’™ marbled
murrelets and thereby canse & “take™ in violdion ol the
ESA.?

The cotrt issued an injunctien on June 20, 1995,
which prodibited Pacific Lumber from loggmg vnder
its original harvest plan.

What Does “Harm™ Mean?
The districtcourt made its decision based onthe LS,
Fish and Wildlife Service’s defintion of “harm.”
According 1o the Service, “harmm™ includes “an act
which actually Killsor injures™ aprodected species, as
well s habitol modification which wm e kills or
injures a species by “impainng csential behaviorml
patterns, ineluding breeding, feeding or sheliering. ™
S alfter the distriet court decision, the Supreme
Court, raled on o dilferent case and 1ssued an impor-
tant decision regarding the ES A and the defimition o
“harm.”™ In Babbitl v, Sweet Home Chapler. the
Supreme Court ruled that detrimental habigat mcsdifi-
cation was o regsonable mterpretation of the Act’s
“harm” provision, Inoa feotnote referring o the
“harm” definiton, the Supreme Court indicated dhat
the delnmion wis intended w = emphasioe that acowal
dieath or injury of a protected animal 15 necessary for
CEMEL
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a violation,™”  Pacific Lumber decided 0 use the
footnme toappeal the decision in its case. They argued
that “larm™ must be actual.  Appeanng before the
Mioth Circuit, Pacific Lumber argucd that the injunc-
vicen grsvbedd itk Marbled Muorrelet district court case
showld be reversed becouse there was no showing of
prast actual harm at irial, Given the possibility tha
Sw et Homie served as an mtervening change in the
[, the Minth Circuit heard this argument.

Facifie Lumber relied on the Sweet Home Toot-
note (o argue that imjunctive reliel is allowed only
against someone who has alresdy violaed the Act,
The Minth Circuit disagreed with this argument.
The coun feund nothing inihe Sweet Home fosinote
that would Tmat ingunctive reliel to past violations,
The Minth Circuit ressoned that the purpose of the
defimtion wis t ensure thaet mene habatan modiDea-
tieen adone would not give rise o injunetive relief, b
hat “aetivities thot are reasonably certain o harm a
protected species”™ would justily such reliel’®

The Appeals Court reasoned that in Sweer Home,
the Supreme Court did not imtend o alter case lw
which held thar o showing of a threat of imemisem
hiarm ey give rise o an npunciion.

Cusnelusion

The BMath Corcn™s M_Ll.jﬂll'_lll "|-| ]l:ll:||_.'|yj decision is
signibicant ininterpeting the Endongened Species Actio
prohibit habitat medification, that has not yet, but likely
would, sdversely impaet prodected species, The Su-
preme Cown'’s refusal 1 hear the case on appeal indi-
cates that thes interpretation of the law s o valid
cxtension of the Supreme Courl’s ruling in s
Hexe.

Eneloerfes

A7 Fed, Rep. 45328 ((hea, | 19402

HE 500 modn, 1des3

16 USRS, § [5400p)
. Marbled Murrelet v Pacific Lamber Cao, B8RO F. Supp.
L3ad ik Cal, 19495),
S ACER § 175 (1903)
fs, Bshbiie v, Sweet Home Chapter of Cammunities for a
Circater Chrepom, 115 5000 2807 o 198155,
T. Babhin v, Sweet Home Chapuer, 115 5. Co 2407, a1 noae 2
5 R E X 0, 1 Ili_|||l'|i|||_l Sierra Club v, Bahbiig, 65
Fo5l D502, 15312 ik Cir, 199E5),
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Endangered Species Act

The purpose of the Endangered Species Act (ESA)
15 10 “provide a means whereby the ccosystems upon
which endungered species and threatened species de-
pend may be conserved, [and] w provide a program
for the conservation of such endangered and threat-
ened species”™  To help achieve this purpose, Con-
gress placed within the ESA a provision allowing for
cilizen suils W "enjoin any person, including the
United States and any other governmental instru-
mentality or agency. . who is alleged w be in
violation of any provision of this chapter or regula-
tien issued under the authority thereof.” @ The ESA
and 115 associated regulations make it a violation for
anyome 1o take an endangered or threstened spe-
cies.?

The term “take”™ 15 delined o mean oo hasss,
harm, pursue, hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to engage in any such con-
duct,”™  The Secretary of the Interior defines “ha-
rass” and “harm™ as follows: "Harass in the defini-
tiems of “take™ in the Act means an intentional or
negligent act oromission whichcreates the likelihood
of injury wwildlife by annoving it soch an exient as
tor significantly disrupt normal behavioral patterns
which include, but are not limited w, breeding,
feeding or sheliering,”

"Hizrm in the definition of “take”™ in the Act means
an et which actually Kills or injures wildlife, Suchan
pet may include significant habitat modification or
degradution where it actually kills or injures wildhife
by significantly impairing essential behavioral pat-
terns, including breeding, feeding. or she ltering.

Endumies
1. 16 US.C. & 1531k
2. G US.C & |5-l-||[!.::ll I H AR
3. Sec 33 USC & 15380aW 1By ( 1988) and 30 C.F.R.
BT A0 (194),
A, 16 ULS.C. § 1332019) (1988).
A A0 CFER. & 17.3 (1994),
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JFles
Arownd the Gulf.. .

: - L
On February 26, 1997, the Mississippi Department of Environmental Quality recormmended chag plans wo solient bads Tor
protesis by some of the siate’s coast residents.

L L
\ L
oil and gas drlling leases be posiponed.  Progosals o allow dolling i Mississipp sound sarsed concerns aml prompred
pL 8 b b 1"l 1 i

O March 11, V7, about 3800 Alabama oysier Tarmers pariicipaied in o waterway rash cleanap program, developed o

provide assistance o oysier farmers whose livelihood has been disrupied by siate harvesting bans, Funds o pay oveer
Farmers were provided by o grant from the Alabama Depd. OF Economic and Community Affairs,

Twor agreements wimed al creating and enhancing habitid for fish and wildlife were recently announced by the Mational
Choeanie and Atmecsphene Administration, the Lovisiana Depanment of Enviroamental Quality and Conoco, Tse. These
restorafion progests will compensale for noural resource injuries asseciated with a March 1949 chenical release (ethylene
dhchlorde ) into the Clooney Tsland Loop area of the Clacasicu Estuary,

frist 1 LLEH L

Ch January B, 19T, Loanseamay Stade Dustroct Judge Tnnice Clark opheld poriions of state Liw banning the use of gillneis on
weekends, but rejected measures that required commercial poesd and reel applicants o have held gillnet licenses in 2 of the

il 11|l|r|'|. aind scatioil,

In ]:uluul}'. aevere cold wealler u|-:r1|].: the loswer Texas coast wis believed rl.'|n|||xt|1|-;; for the ﬂr.;||'||_'|i|p|__r ol TR green sea lur lir%
{absiil ]I_1|.|'h|:i||;.' lead or mewr deatl) as well as the death of abaooal WRL K g fash, i||-,'|1||;|il1;_.: ~:I:rip-,~|:l. mlled, Black drom,

O March 5, 19997, U5, District Conirt full].u.' Tligsinas Poateoias I, miled that, belore a '|r|1|:|i||j:_ federal hvwannt l,'|L;||||,"|I_l_I|I'|F
A5 hiim of giﬂl'u.'ln cait b heard, review of aiv carlier-fled but simlar <iate court Lwaoel on apgreal maist be -:.'||n|||:-||.'lnl.
Thie gillnet ban ook effect on March 10 1997,

in state wabers and bowght the muollet for baiting crab traps.

O Febroary 13, 1997, 0 Wakilln Co. (FLY cowrt jury fowmd three Gshermen not guilty of violting state law regosding
psssession of an illegal gillnet and an excessive amount of mallet. The fabermcen claineed chin they Basd sol ased the gillnet

Around the Nation and World
Subcommitiee on Oeeans and Fisheries.

O Jamwary 5. 19497, Senotor Olyinpin Snowe of Maine was pamed Chair of ihe Scinate Conpmerce Commilies’s

D mel-Febneary 197, ot the annual meeting of the American Association for the Advancement of Scicice {AAAS) in
Seattle, WA, AAAS President Jane Lubchenco and panel of lsheries expens proposed sciting aside 2008 of the world's
cceins ws permanent biological preserves, off-limiis o fishing.
I late Mlarch 19T, ghe Motional Oceanic and Admosphenic Administeation wveiled final management plan fos the
Hawimnan [slamds Homphack Whale Natonal Manee Sanctuary e Flomolou o, Fawaii,
sighitimg of @ el whale call i the Morth Pacilic oceasn i 150 Yeirs

In February, s chiwnce encounter by manne bologists with o posd of whales in Bristol Bay has resulted in the first confirmed

- wiglales ivermational wade obligaions,

i Felrmary 25, 1967, the World Trade Organization W TOD agreed 1o establish o dispote panel o consider the complaint
raised by India, Pakistan, Malaysia, and Thatlamsd than U5, Law - prolibitng shomp desvices CTEDs), 1o protect sea teriles
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WATER LOW: s o quarterly publication reporting on legal issoes aflecting the Mississippa-Adabang
coastal area, Ns purpose is wooaneresss poblic awareness wml onderstanding of cosstal problems ani imsues
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o see coversd in WATER LOG
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e any copy it notatson that may appear bereon. The views expressed hercin are those of the authors and do
nul mecessanly rellect the views of MNOAA o any of s sub-agencics,
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