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Bayou Site Deemed Not Available For Casino

Mississippi Gaming Comm’n v. Board of Educ,, 691 So. 2d 452 (Miss. 1997).

fy Rieluerd Breowalow, 31
erseal Jolin P, L, LI,

Summary

Im March, the Mississippi Su
preme Court held that Bernard
Bayou in Gulfport, Mississippi
wios nol @ osile suitable for co-
sino gambling,  The Missis-
sippi Gaming Commission had
denicd a gaming permit o
Royal Casino on Bernard
Bayou,
Harrison County subseguently
held that this decision was ar-
bitrary and capricious and
ruled that Bernard Bayou wis a

Littnra] Rjghts Start at High Wﬂtennark

by Jole Broley, 21
caived foekoer Bef LAY, LM,

Overview

The Mississippi Supreme
Court recently ruled that own-
ers of property adjacent w the
high tide line may build cenain
structures, such as plers and
bBoathouses, subject e the rego-
lation of the Burcau of Marine
Resources (BME), Indoing sa,
the court held that o waterlront
property owner's litoral rights
{intenests concerning the ocean,

se o or lnke abutting propery )

The Cireut Court of

“lowiul and legal site for a ca-
s,

O appeal, the Mississippi
Supreme Court reversed the cir-
cuit court and reinstated the
Gaming Commission’sapplica
tion denial, The state hieh court
puled that the Commission’s
regulation designating Bernard
Bayow as an area noet authorzed
for cosino sites wias g repsonable
interpretation of the statute au-
thorizing gaming.  The Missis
sippi Supreme Court raled that
the Commission’s decision 1o
deny a request for preliminary
site approval for gaming opera-

are mensured  frome the mean
high wanerimark, Tn affirming the
greater part of o chancery cour
decision, the Mississippi Su-
preme Court rejected the chan-
cery court’s attempt o define o
litoral property line between
neighboring waterfront lots,

Backprouwmnd
Drefendimnts Dhivid and Deborah
Lawrence owned waterfront
property adjacent o the Bock
Bay of Biloxi in Harrison
County, Mississippi. They ap-
plicd for and received o BVE
vee Wrtls v, Lawreade pr. z

tiomns o Bernard Bayou was not
arbitrary and capricious.

Background
On April 20, 19493, Royal Casino
Corporation filed an Application
for Stwte Gaming License witk
the State Ganing  Commission,
proposing o Consimct a gaming
facility on a 125 acre site of land
leased from the Board of Educa-
tion in Harrison County.” The pro
posed casino site wos located on
Bemand Bavouw, a bavou located at
the farwestem end of the Back Bay
of Biloxi which expericnces some
see Meavon pg. 4
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WATTS v. LAWRENCE cennr.

prermnil to build a pier and a boat-
house adjacent (o their shore-
line, The construction plans in-
cluded motorized hoists w Dift
gl lovsweer @ boat and placed the
seathouse more than fifteen feet
Beyond the high watermark.
After driving the pilings but
before completion of the boat-
house, adjoiming property owner
Jamies Watts objected o the con-
struction of the boathouse. Wans
contended that the Lawrences
did not own propery possess-
ing htoral vights and as a result
wiere not entitled 1o build any
struciure over the witer beyond
the lot line,

To protest the construction
of the boathouse, Watts Filed
suit against the Lawrences in
the Harrison Court Chancery
Court secking a permanent in-
junction. The chancellor deter-
mimcd that the Lawrence prop-
erty possessed littoral rights
amd denied the injunction.  In
so ruling, the chancellor drew
o demarcation line between
the respective waler areas
abutting the propertics.

Watts appealed the denial of

the impunetion. The Lawrences
cross-appealed on the decision
tor establish a line of demarca-
fion.

Littoral Rights Claim
The Mississippl Code states in
pertinent  part:

[t]he sole mght of . . .
erectmg bathhouses and
other structures in front

of any land bordening
o the Gulf of Mexico
oF Mississipm Sound or
walers inbutary thereto
belongs 1o the riparian
owner and extends ol
mame than seven huon-
dred fifty (7500 vards
frowm the shiore, measar-
ing from the average low
water mark,!

Under this provision, Walts ar-
gucd that rparion or littoral
rights begin at the “average low
waler mark,” Watts contended
that since the land records
showed no part of  the
Lawrence properly touching
water at the average low water
mark, no littoral rights ex-
isted.?  As a result, Wans ar-
gued that the Lawrences wene
e entitled o Build any soroe-
ture over the water,

The Lawrences countersd
that littoral rights begin at the
average high water mark. and
since the southern boundary of
their propeny touched water at
high tide, the land possessed
Iittoral nghts, Furthermore, the
Lawrences argued that the chan-
cery court’s establishment of a
littoral property line wias inap-
propriate,

I their ruling, the state Su-
preme Court noted that Wattss
claim that the Lawrence prop-
erty did not enjoy litoral rights
was not supported by case law
and was based on a “misguided”
interpretation of the law.”

The high court held that the
statute did not establish a test
for determiming whether lintoral
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rights exist but only concerned
the extent of such rights once
established. The court relied on
the caseof Cingue Bambini Par-
nership v, State, 491 S, 2d 508,
516-517 (Miss. 1986), in which
it held that the state owns the
property between the mean low
walermark and the mean high
watermark in trust for all citi-
zens, The court builton Cingue
Bambini and ruled that any prop-
ery adjacent to the mean high
water line, not mean low water,
possesses littoral righlh."‘ He-
cause the Lawrence property
was adjacent o the mean high
water line, the court alffirmed
the determination that the
Lawrences had litoral rights.
Having ruled that littoral
rights existed, the court turned
o the issue of the nature and
extent of those rights,  The
relevant statute allows, among
other things, the building of
structures, such as piers and
hosthouses over the water.,
Hovwewver, the staiute subjects
any such development to the
regelation of the Burcau of
Murime Resources based on
the fact thot hworal rights are
merely licenses o use prop-
ety granted by the State and
not full fledged propeny l'i!.',.lth.ﬁ
The state Supreme Court
allovwed the Lawrences 1o
continue the construction of
the boathowse because the
BMR approved the project
via issuance of a permit. In
doing so, the Mississippi
Supreme Court affirmed the
chancery court’s denial of the
permanent injunciion.

o,
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Littoral Properiy Lines

Inv it efToort tos resolve the dispute
between the neighboring water-
front propenty owners, the chan-
cery court had established a lic-
toral property line, or ling of
demarcanon, between the lin-
pants’ respective waler areas."”
The Mississippt Supreme Court
found the lower court™s estab-
lishment of o demarcation line
between the parties” littoral
[Propery UNnecessary and im-
proper given the BME s regula-
tory authoriy, Since the BME,
throwgh 105 permit issuance,
decmed the boathouse properly
placed, & Ittoral property line
was nol needed,  Accordingly,
the Mississippi Supreme Court
struck down the chancellor®s de-
rrvarcation line.

Endnoies
I, Miss. Code Ann. § J9-15-9
S, 19,
X o Wans v Lowrence, 69 S0, 2d
[I62, 1104 (Mass, [997),
1Ll
4. Lil,
5. Mississipm State Highway Com-
mission v, Gilich, 608 50, 2d 367,
375 (Miss, 19972),
G, Woatls, 690 So, 2d at 1163,

e
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L] L L 1
Defining Littoral Rights

According to Black's Law Dictionary, littoral rights are
“righis concerning properiies abulling an ocean, sea or lake
rather than a nver or stream (riparian),  Littoral nghts arc
usually concemed with the use and enjovment of the shore,”
Mississippi counts have explicitly adopted this traditional defini-
fion. ! Although the statute af pssue in Wty v, Lawrence (Miss,
Code Ann. §49-15-9) refers toriparian rights rather than littoral
rights, the Mississippi Supreme Court uses the terms infer-
changeably, “RipananfTitoral rights are codified in Miss, Code
Ann, §40-15-9 (1972 "F According o the court, examples of
limoral rights “include the right o plant and gather oysters,
construct bath houses, piers, and other structures in front of any
land bordering on the Gulf of Mexico or Mississippi Sound.™

However, since 1908, the State’s high court has held linoral
rights to be something other than real-propenty rights.* In
Mississippi, littoral rights are considered more akin o privileges
or licenses,® These privileges or licenses can be revoked.® In
interpreting a previous version of § 49-15-9, the stale Supreme
Court stated, “[the] prvilege or license is necessarnily subject
to the superior night of the state (o impose an- additional public
use upon such property already set aside for a public purpose,
without requiring the payment of compensation for i.”’

Endnotes
I. SeeWats v, Lowrence, 600 S0, 2d 1162, 1164 {Miss, 1997,
See also Mississippi State Highway Commission v, Gilich,
G So. 2d 367, 369 n.5 (Miss, 1992,
2. Mississippd State Highway Commission v, Gilich, 609 5o,
2d 367, 375 (Miss. 1992),
3. M
4, K {citing Carchor v, Zeigler, 45 5o, TOT (1908)).
5. I
6, L, (citing Crary v, Stare Highway Commission, 68 5o, 2d
468 {1953}).
7 Crary v. Siate Higlhway Compenission, 68 So, 2d 468, 471
(1953),
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effect from the ebb and Mow of
the average tide.

O April 21, 1994, the Gam-
ing Commission held a sie as-
sessment hearing where the par-
tes presented expert affidavits
and testimony regarding the hy-
drographic properties of the sie.
At this mecting proponents and
opponents of the site discussed
the cconmmic and social mmpact
ofthe project. The Commission’s
Executive Director recommended
agamst approval of the Bernard
Bavousite based onevidence pre-
sented at the hearing, as well as
maps, a4 site visil, and the statutes
amd regulations governing gam-
g sies, The Commission relied
on Gaming Commission Reguli-
tion Mo, 2 which provides (ha
Bernard Bayouw 15 nod within the
arca authorized for casine gam-
hling. The Commission  denied
the site application by a 2-1 vole
at g meeting held on May 31,
Ltated,

O July 15, 1994, the Board
of Education of Harrison County
and Royal Casino filed o Peti-
tieon for Review with the
Harrison County Circuit Court,
They argued that neither siate
statute nor Commission Regu-
lation Mo, 2 protbited gaming
operations on the proposced site
The Board of BEducation and

Roval Casino contended that if

Regulation Mo, 2 were fownd io
bar development of the site, i
should be declored vord because
the Legislaure has already
defined where casinos may be
located,

In response, the Gaming

Commission asserted thot the
circuit couwrt lacked jurisdiction
ower the matier becanse prelimi-
nary site approval 15 notsiaito-
rily subject we appeal and thal
Cromimg Commission Regula-
Bl Mo, 2 WS o Proper eXercise
of their delegated power. The
Commission alsoargued that the
Board of Education of Harrisen
County. which bad not Tiled the
applicaton lforsie approval, was
N i proper party e the cose.,

Adter a hearing on Movenm-
ber 21, 1994, the Harrison
County Circuit Countentered its
opinion on December 30, T894
reversing the Comimission’ s or-
der and Nnding that Bernard
Bavou was “u laewful and legal
site”™ for a casino. The cincuit
court  also denied  the
Commission”s maotion todismiss
the Board of Education as a
party. The Gaming Commis-
ston appealed the circuit cour
decision o the Mississipp Su-
preme Court.

Mississippi Supreme Court
Review

The Mississippi Supreme Courl
began its review of the circuil
court decision by noting that
courts must afford great deler-
ence o administrative agencies’
inlerpretations of  their own
n:guhm’u-n:e.3 The Count weni
o o hold that the Comimission’s
Regulation No. 2, which des-
ignated Bemard Bayou as an
arca nob authorized for ganming
casing sites, was a4 reasonable
interpretation of the controlling
stte statute (Mississippi Code
& 97-33-1(a)) which authonzes

1 Page 4

casino gambling in Uwaters
within the State of Mississippi,

which lie adjacent 1o the State of

Mississippi south of the three
(3F most southern counties.”

The Court relied on an car-
licr decision, Mississippi Ca-
sino Operators Ass'n v, Missis-
sippi Gaming Commission.” in
which they recognized that the
Gaming Commission has the
authority “to determune the lo-
coations of casines which wish o
build im the Gulf Coast area™
That earlier decision held that
Regulation Mo, 2 was “a reason-
able interpretation of the stot-
e’

At the application hearing,
the Gaming Commission bad
held that the proposed site was
part of Bernard Bavou and was
therefore not suitable for gam-
ing pursuant o Gaming Regula-
tiom Mo, 2.

REoyal Casino and the Board
of Education argued to the state
Supremce Court that the proposed
site was part of Biloxi Bay be-

couse s waters are subject w
the ebb and fMlow of the tide,
They based thetr argument onm a
case inwhich the Supreme Court
referred o the gencral area of
the proposcd site as being a
“commercially navigable por-
tion of Biloxi Back Bay,™
Thie Court dismissed this ar-
gument, noting that the cited
description was not o prece-
dential partof its ruling but rather
o general descriptionof an srea
of the Back Bay that had no
factual or legal bearing in this
case,
The Court went on o [ind
cond,
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that Gaming Commission
BFegulation Mo, 2 is areasonahle
interpretation of Miss, Code
Ann, §97-33-1ia) and that the
circuit courterced inrwling that
the Commission excecded s
authority when determining
that Bernard Bayou was not o
legal gaming site.

The Mississippi Supreme
Court found that the Come-
mission's decision 1o deny the
request for preliminary site
approval for gaming opera-
tions on Bernard Bayow was
based on sound evidence and
analysis and therefore was not
arbitrary and capricious, The
Court noted that an arbitrary
and capricious decision 15 one
domne not according 1o reason
or judgement, bul one done
based wpon the decision
muaker's will alone,

The Mississippi Supreme
Coowrt hased its conclusion on
the natwre of the evidence that
the Commission considered in
denving the application, in-
cluding: 1} a variety of fopa-
graphic and quadrangle maps,
21 the affidavit of Rear Admi-
ral Wesley Hull of the Mational
Oreeanic and Atmospheric Ad-
ministration regarding tidal
observations, and 3) the testi-
mony of a certificd profes-
sional ydrologist that opined
that Bernard Bavow is a bavou
and mot a bay,

Board of Education’s Role

While the Mississippi Supreme
Court Tound in favor of the
Ciaming Commission regand-
ing the site denial, it ruled in

favor of the Boeard of Educa-
tion regarding its legal stand-
ing in the case, The Gaming
Commission argued thot the
Board of Education was nol i
proper party to the case boe-
cause the Board was not a party
in the application process or
specificd otherwise by statuie,

The Board countered by
noting that ivwas an aggrieved
party since the Commission's
decision would couse 1t to lose
SR 000 M0 in anticipated
lease revenuces, The state Su-
preme Court agrecd with the
Baoard, stating that the School
Board was o proper party in
the coase and had standing 1o
appeal the decision by the
Commission based on iis
"colorable interest” in poten-
tial earnings froom the proposed
project. ”

The Court stated tho the
Board's carly and active par-
ticipation in the site approval
proceedings, its more than
"oolorable interest” in the
Commassion's decision, and s
special role as trustee of the
sixteenth section limds allowed
the circunt court 1o properly
Fimd that the Boward hoad stamd-
ing toappeal the Commission’s

decision.

Endnotes

1. "Sixteenth zection laowd are held
i trisl far the benelt of the school
children and these trusts with the
atfendant responsibilities of the
trustee must be considerned as other
trusts are considered.”  Bragg v,
Carter, 367 5o, 2d 165, 167 {Miss.
197,

2. Gaming Commission Regu-

Latien Mo, 2 provides locations

where cruise vessels can oper-

ate as follows:

Waters within the

State of Mississippi
which lie adjacent 1o
the three (31 maosi
southern  countics of
the State. In addition 1o
the Mississippi Sound,
this would mclede St
Lowis Bav, Biloxs Bay,
and Pascagouls Bay.
However, the rivers and
bavous leading into
these  bays, including
but not limited 1o
Tourdan River, Waoll
River, Bernard Bayou,
TehomacaboulTa River,
Fascuaeouls River and
Escatawpa arc  nol
within the awibarized
area. In determining
where the river ends
and the bay begins, an
imaginary line shall he
drawn from ihe foremosi
land mass &t the inter-
section of the river and
bav, siraight across the
river o the foremost
lumed mass of the mnter-
section on the other side.

A Casine Magic Corp, v, Ladner,

Gl Mo 2o 452, 459 (Miss, 1995,

4. See supra note 2,

A, 6054 5o, 2d 592 (Mizs [1H5)

., Casing 5'}|5-|;',1_|_1_ri5_ G54 5o, 2d

al #0d,

T 1, at Bug-05,

. Cingue Bambini Partpership

v Smlate, AU S0, 24 508, 516

(Mliss, 198O

O, See supra noe |,
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Supreme Court Rules “Any Person™ Can Sue Under ESA
Bennett v. Spear, 117 S.Ct. 1154 (1997).

by fohn Brafey, 20 amd
Jolvey Daff, LIb, LM,

(verview

The United States Supreme
Couwrt recently beld that the En-
dangered Species Act (ES5A)
citizen suil provision grants
standing to sue o persons other
than those whio seek 1o use the
law 1o provect endangered and
thremened specics. Indoing so,
the Court reversed a decision
masde by the federal districteoun
in Oregon and upheld by the
Court of Appeals for the Minth
Circuit. The lower courts had
dismissed cconomic-oriented
claims fled under the Endan-
pered Species Act ruling i ef-
fect that standing underthe ES A
was limied wo parties claiming
under-protection of endangered
and threatenced species. The Su-
preme Count’s decision opens
the door for claims of over-
enforcement of the Act which
resulls i eCOnomie injury.

Backgronnd
The Burcau of Reclamation
(Bureau), a sub-division of the
LS, Department of Interior,
administers the Klamath Trri-
gation Project in California and
Oregon.  The Project consists
of irrigation canals, rivers, and
reservoirs, Scveral Oregon ir-
rigation districis receive wa-
ter from the Clear Lake and
Gierber reservoirs which are
part of the Project,

Im 1992, the Burcau alered

the U5, Fish and Wildlife Ser-
vice (FWS) that Clear Lake and
Cierber reservoirs contaned twao
endangered species of fish, the
Lost River Sucker and the
Shormose Sucker, which might
possibly be affected by opera-
tional changes within the Project,

As required by the Endan-
pered Species Act, the FWS is-
sued a biological opinion on the
matter. The opinion stated that
the operation of the reservoirs
would jeopardize the two spe-
cies of fish, Accordingly. the
FWS also issued an Incident
Take Statement which recom-
miended that the reservoir waler
levels be maintained ot certain
minimum levels 1o avoid harm
r the fish. The Bureow of Rec-
lamation indicated that it
intended 1o comply with this
recommendation,

While water level resirie-
tions aid the fish, they reduce
the guantity of water available
for the irrigation districts and
area ranchers. To protest the
FWES recommendations, the
irmigation districts and ranch-
ers fled suit against the Sec-
retary of the Interior and the
FWS&, The irrigation districes
alleged that scientific evidence
did newt indicate that the Bureaa™s
aperation of the reservoirs jeop-
ardized the Tish, and no oevi-
dence painted o beneficial ne-
sults fromm implementation of the
FW S recommendation. Further,
they alleged that a critical habi-
Lot determination had been made

withoul the requisite cconamic
impact analysis.

The United States District
Court for the Distret of Oregon
ruled in favor of the federal gov-
ermment by dismissing the com-
plaint for lack of standing. The
District Court held that the imga-
tion districts” “recreational, acs-
thetic, and comamercial interesis

. b na il weithiin the zone of

interests sought to be protected by
ESA!  This decision was af-
firmed by the Coun of Appeals
for the Ninth Circut which stated,
“only plaintifTs who allege an in-
terest in the preservation of en-
dangercd species Tall within the
zone of interests protected by the
ESA The irrigation distrcts
appealed w the Unites States Su-
preme Court,

Lone ol Interests and ESA

In reversing the lower court
decisions, the Supreme Court
held that the “wone of inter-
ests” test does not preclude
the irrigation districts” claims
under the ESA's citizen suit
provision.  The Court deter-
mined a plaintff’s standing 1o
be valid if the interest the plain-
ufl wishes to protect s -
einally within the “zone of in-
terests” the statute regulates
or protects.” Further, the Court
moted that the “zome of nter-
esls” limitation can be negated
Iy broader language in o statute
that wioiilld confer standing upon
a plaantift who might otherwise

funl under the est,
.

-~

-
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The ESA contains acitizen
sull provision which states,
CANY PCrEOn may commence i
civil suit on his own behalf,™
The Court interpreted this
language broadly in order o
allow the citizen sull provi-
sion 10 negate the arguably
marrower requircments of the
aone of interests test. Whereas
the zone of interests test might
resirict standing 10 environ-
mentalists alone, the Cowrt
reasoned. the “any person”
provision kept the door open.
In a treatise-like explanation,
the Court set oul a comprehen-
sive analysis of standing  re-
quirements under the LS.
Constitwiion, the Administra-
tive Procedure Act, and the
statute at issue in this case—
the Endangered Species Act,

Standing and the United
States Constitution
Under Arvtele T of the Con-
stitution, standing (the rght to
bring suit) reguires an “injury
i foet,”” o connection between
the plantiff™s mjury amd the
defendant’™s acts, and the possi-
hility of a favorable outcome for
the plaintff’

The arrigation districts

poanted 1o the reduction of

water relensed to them due w
the FWE™ recommendation as
the “injury in fact.” In addi-
tiom, the irrigation districts
suggested thm the biological
opinion’s powerful effect on
the Burcau’s decision-making
connects their imjury (o the
acbiens of the FWS and the
Secretary of the Interior.  In

their effort o show the third
element, the irvigaton districes
reminded the Court that before
the bialogical opinion, the Bu-
reau had uniformly released
witter from the reservairs with-
ot drastic restrictions,  Given
the modest constitutionmal stand-
img requirements, the Court
concluded that the irrigation
disterets met the burden and had
standing under Article 11,

EsA Section 1533 Claim
The citizens suit provision of
the Endangered Species Act
allows “any person™ to bring
suit to stop the federal govern-
ment from violating the ESA or
for a failure by the Secretary of
Interior te perform any acl or
duty” required by ESA Section
1533.0

The irrigation  districts
clairmed that the minimem water
level recommiendstion for Clear
Lake and Gerber reservoirs
amounted o a determination of
th eritical hubitat for the endan-
gered Osh, The irrvigation dis-
tricts claamed thot a cntical babi-
tat determination, implicit in the
biclogical opinion recomimendi-
tiom, was issucd without the coo
normie impact analysis mandated
in Section 1333 ol the ESA.

The federal govermment ar-
gued that the biological opinion
did notamount toseritical hibi-
tul determination and therefore
was M subject oo an economic
il11|'.|ll|_'1 i!l!l:_||_'g,'\i:~. |_];|'||:|11 ey il._"..'-.'_
the Cowrt held in favor of the
irrigation districts i light of the
strongly worded recommendi-
tions in the biological opinion

; Page 7

angd the expressed willingness
of the Bureow of Reclamation to
execule those recommendi-
tioens, The fact that the actions
were outlined in a biological
opinion rather than o critical
habitar designation did nod sway
thie Court, [ the Frsh ond Wild-
liTe Service] 15 . . oware of the
virtually determinative effect of
its biological opinions,”™

ESA Section 1536 and the
Administrative Procedure Act
The Supreme Court alse ad-
dressed the irmigation districis’
claims under Section 15336 of
the Endangered Species Act,
The irrigation districts claimed
the biological opinion vielated
section 1536 by not consider-
ing the best commercial and
sclentific data available,  The
irrigation disiricts contended
that the best dota available
showed that the continuwed re-
lease of water would net harm
the fish and that maintaining
bacher water levels would noi
aid the fish.  As o resolt, they
argucd, the hiological opinion
e Incident Take Statemen
were based on erroneous Dnd-
imgs amd therelore violated Sec-
tion | 536,

While the imgation districts”
Section 1536 claims are poid
reviewable under the ESA, they
are reviewable woder the Add-
minisirative Procedure Act
CAPAL The APA allows acourt
ton “sel aside agency action
findings, and conelusions found
to be . arbitrary, capricious,
[or] an abuse of discretion.””

e BSA e &
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FSA frenn pg, T oond

Beview wnder the APA re-
fuires a xone of interests analy-
hi*\.. .-‘l.n:_‘l.'|1:|'1_|.'iril_"|:_'9.-, I|'||.': f_'-:'n-l.L:lI
looked wahe purpose of Section
15536 w determine whether the
irrngation distrcts were “in the
sone,”

The Cowert savy thae “hsest sci-
emiific and commercial data
available™ provision of Section
15236 as having o dual purpose,
Exphcitly, the provision prevenis
haphieard  enforcement of the

ESAL Tmplicitly, the Court sad,
the provision avoads “necdless
econemie dislocation produced
by agency officials sealously
but unintelligently pursuing
their environmental ohjec-
tives.™  The Coun was thus
able o mule that the irrigation
distiets” economic-oriented
Clmms fell within the sone of
interests protected by Section
1536 and therefore subject Lo
judicial review under the Ad-
ministrative Procedure Act.

Forddnotes
1. Resnetr v Spear, 117 500
FIS4, D000 (199 T Hewng App. o
Pet. for Cert. 28]
2. Bewnerr v, Plaoarr, 62 F 3d 915,
Ut Ul e, TRIERA,
A0 Bennent v Spear. 117 500
LIS, L IGT (19T
A, L LSOO B R4l 1)
5. Bennett vo Spear, 117 500
LS4, L 163 (19T,
LR TR IS T A I
7. 5 LLE.C. § T,
B, Bennenr v Spear, 11T 5.0
1154, 1 Dk [ 107,

healthy ecosysiems;

lunils:

The Order sets out o Statement of Principles indicating that:

U.S. Works to Clarify ESA
Responsibility on Tribal Lands

Secretary of Interior Bruce Babbiit and Commerce Secretary William Daley signed a Joint Secretanial Order
an June 5 as part of an effort 1 redefine and clarify the role and responsibilities of those departments regarding
Endangered Species Act enforcement involving Native Amencian Tribal Lands and Resources.

1. The departments shall work directly with Indian tnibes on a govermmment-to-govemment basis to promote
2. The departments shall recognize that Indian lands are not subject to the same controls as federal public

5 The departments shall assist Indion tribes in developing and expanding tribal programs so that healihy
ecosystems are promoted and conservation restriclions ane unnecessany;

4. The departments shall be sensitive to Indian culture, religion and spirituality; and

5. The departments shall make available to Indian tnbes information related to tribal trust resources and
Indian lands, and, to facilitate the mutual exchange of information, shall strive o protect sensitive tribal

information feom disclosune,

"This Secretarial Order is another important example of the ways the Clinton Administration is
commitied 0 making the Endangered Species Act more responsive o those i affects,” sad Interior
Secretary Bruce Babbitt in a Department of Interior press release. "For oo long, we have not explored or
clarified the trust and treaty relations with sovereign Indian Tribes and endangered species and we have
failed (o take advantage of the deep and sacred relationship with the land that Tribal governments can
share. This Order will not only give Tribes a seat at the table in the planning and consultation process, but
an ability to lend their expertise and traditional knowledge to conserve and improve recovery for species
with habitat on Indian lands.”
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Mississippl LEGISLATIVE UPpATE 1997

by Michael 1. MeMitlan, 31, Heath Frankiin, 3L, and folin Duff, L0, LLM.

The following is a summary of coastal, fisheries, marine, and water resources related legislation
enacted by the Mississippi legislature during the 1997 session.

1997 Mississippi Laws 306

Approved March 11, 1997, Effective March 10, JW997,

Comprehensively revises the Mississippi Surface Coal Mining and Reclamation Law iMississippi Code
Section 53-9-1 et seq.) o be consistent with the Federal Surface Mining Control and Reclamation Act

of 1977, The law incorporates environmental restrictions o prevent contamination of “waler courses™
and streams by toxic drainage ereated by the miming process.

1997 Mississippi Laws 343

Approved March I7, 1997 Effective March 17, 1997,
Adds Madison County 1o the list of 17 other counties already eligible to become members of the Pearl
River Basin Development Distrct.

1997 Mississippi Laws 353

Approved March 17, 1997, Effective July 1, 1997,

Enlarges the boundaries for commercial and recreational shrimping activities along the Pearl River, The
western boundary is relocated to the “southernmost point of the Mississippi shoreline on the cast bank
of the mouth of the Pearl River . . . o a point where the east bank of the Pearl River imtersects - the
Highway 90 bridge . . . thence westerly . . . 1o a point where that interseets the Mississippi-Louisiana
state boundary,”

1997 Mississippi Laws 362

Approved March 17, 1997, Effective March 17, 1997,

Removes requirement that Department of Wildlife, Fishenes and Parks enforcement olficers wear unifonms

at all times while on duty and removes standard that only those officers in unilorm may carry fircarms,

1997 Mississippi Laws 370

Approved Marcl 18, 1997 Effective March 18, 997,

Authorizes Mississippi State University to oversee a pilot program allowing For the cultivation,
miarketing, and sale of hybrid bream and hybrid black stripe crappie. The Act also amends the relevant

statute to allow for the expont of game fish produced in a legally permitted aquaculiure faciliny. -
L .
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1997 Mississippi Laws 374
Approved March 18, 1997, Effective July 1, 1997,

Revises the labeling requirements for Tilapia in accordance with the Mississippi Aquaculiure Act of
1988, Now, tilapia sold must bear either the labeling “FARM-RAISED TILAPIA™ or “IMPORTED
TILAPIA." The Act also authorizes the Commissioner of Agriculture and Commuerce 1o promulgate
rules and regulations o enforce this provision.

1997 Mississippi Laws 379
Approved March 18, 1997, Effective July 1, 1997,

Revises the penalty provisions regarding the illegal use of lishing nets. The actincreases the first offense
fine to a minimum of $2,000 and a maximum of $4,000 for the following illegal fishing practices:

o Useof illegal nets in areas where freshwater rivers and saltwater meet.

» Use of a purse seing within 1 mile of the shoreline of Hancock and Harrison Counties.

o Commercial harvesting of particular species in portions of the Pascagoula River System,

* Useof o gill net within 1/2 mile of the shoreline in marine waters.

1997 Mississippi Laws 388

Approved March 18, 1997 Effective March 18, 1997,

Creates a new code section {Mississippi Code 49-17-44) which authorizes:

*  Reguirements for certain water pollution control permit applicants 1o provide a performance bond.
*  The Commission on Environmental Quality to require forfeiture of bond in certain situations,

*  The creation of the Water Pollution Control Bond Forfeiture Fund,

1997 Mississippi Laws 389

Approved March 18, 1997 Effective July 1, 1997,

Creates new code sections which direct:

* Thatthe Stte assume primary enforcement responsibility under the federal Safe Drinking Waler Act.

¢ The development of a state program to implement and enforee federal drinking water standards,

 ‘That the state regulate the construction and operation of public and semi-public water systems,

* The creation of the Public Water System Assistance Fund

o Assessment of fines not o exceed $25,000 for each violation of drinking water regulations,

* The naming of the Mississippi Safe Drinking Water Act of [897.

* The authority to establish administrative hearings by the State Health Officer or an
administrative law judge,

iR,
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1997 Mississippi Laws 392

Approved March I8, 1997, Effective Julv I, 1997,

Fequires members of a governing board of any community public water system serving a population of
less than two thowsand five hundred (2,500 10 attend at least cight (8) hours of management traiming.
1997 Mississippi Laws 393

Appraved March I8, 1997 Effecrive Julv f, F987,

Requires certain boats and motors to be registered for a certificate of title to be issued by the Department
of Wildlife, Fisheries and Parks.

1997 Mississippi Laws 403

Approved March I8, 1997 Effective July 1, 197,

Repealed sections which authorze the creation and powers and duties of the:

* Big Black River Basin Dustrict.

= West Central Mississippt Waterway Commission.

* Lower Mississipp River Basin Development District.

* Lower Yazoo River Basin District,

* Flood Control Districts Under the 1930 Flood Control Law of Mississippi.

The Act authorizes the Department of Environmental Quality to provide water resources—relaned
assistance o the above referenced authonities and districis.

1997 Mississippi Laws 416

Approved March 24, 1997 Effective July 1, 1997,

Creates the Water Pollution Control Hardship Grants Fund and gives the Commission on Environmental
Quality authority to admimster the fund. The Act calls for the Commission o establish a hardship grants
program for rural communities to assist in the construction of water pollution control projects,

1997 Mississippi Laws 451
Approved March 25 1997 Effective March 25, 1997,

Amends the classification of nongame and game Nish set out in Mississippt Code Section 49-7-1,

T
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1997 Mississippi Laws 477
Approved March 27, 1907, Effective July {, 1997,

Creates the Mississippi Watershed Repair and Rehabilitation Cost-Share Program o assist local watershed
districts in the repair, rehabilitation or removal of water impoundment strectures constructed with financing
from the federal government.

1997 Mississippi Laws 481
Approved March 27, 1997, Effective Julv , 107,

Prowvides that the Department of Wildlife, Fisheries, and Parks shall promulgate rules and regulations allowing
for reasonable access to hunting areas for handicapped hunters in public wildlife management areas under iis
jurisdiction.

1997 Mississippi Laws 488

Approved March 27, 1997 Effective March 27, 1997,

Designates the Cobia as a game fish and prohibits the sale of such. However sale is allowed if the cobia is
purchased, -
1997 Mississippi Laws 495

Approved March 27, 1997, Effective March 27, 1997,

Provides for the issuance of bonds to fund construction of the University of Southern Mississippi Center for
Marine Sciences at Stennis Space Center,

1997 Mississippi Laws 522

Apprroved Apeel Ty 19970 Effective July 1, 19497,

Establishes o Board of Registered Professional Geologists and establishes minimum requirements in order 1o
be registered as a Centified Geologist or Geologist-in=Traming,

1997 Mississippi Laws 523

Apprroved Apeil 164 1997 Effective July 2, 1997,

Creates the Drinking Water Quality Analysis Fund. The State Department of Health will assess a fee to perform
water quality analysis for those suppliers of water falling under the requirements of the federal Safe Drnking
Water Act,

-

cord,
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1997 Mississippi Laws 539
Apprroved Apeil 11 T997, Effective April 10, 997,

Allows members of the Pat Harmison Waterway District wo levy ad valorem taxes for pavment of bonds
o suppart the improvement or development of a port or harbor, The Act also ratfies any such ad valorem
tax levied by members in 19496,

1997 Mississippi Laws 540

Approved April 10, 1997, Effective duly [, 1997,

Requires certain public utilities providing water and sewage services to give notice in a newspaper of
any proposed rate change, any hearing on the proposed rate change, and the average amount of increase
[ CUstOmers,

1997 Mississippi Laws 543

Approved April 10, 1997, Effective duly §, 1997,

Increases the state mallage rate levied against o1l and gas:
. From thirty five (35) to sixty (60 mills on each barrel of o1l produced and saved.
2. From four (4) to six (6) mills on each one thousand (1,000) cubic feet of gas produced, saved and sold.

1997 Mississippi Laws 546
Approved Aprl 10, 1997, Effective July 1, 1997,

Includes commercial wildlhife enclosures in same stotutes which regulate shooting preserves,  The
Commission on and Department of Wildlife, Fisheries and Parks will share regulatory authonty over
these enclosures,

1997 Mississippi Laws 549

Approved April 164 1997, Effecrive July 1, 19497,

:‘I.l.u_]_mrj?.u:r- 1I1_1: Commission on Wildlife, Fisheries and i’urkﬁ;tn regulate hunting and fishing guide and
outhilter services,

1997 Mississippi Laws 571

Approved April 23, 1997, Effective April 23, 1997,

Classifies particular wild animals as inherently dangerous 1o humans,  Possession of such spoecies
including gorillas, wolves, bears and others shall reguire o permit issued by the Department of Wildlife,
Fisheries and Parks,

cond,
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1997 Mississippi Laws 575
_.'ﬁlr:l".ln'_ﬂ.':'.:.r _.-1.;1'r1'.|I X I 1 Hﬁl']:'n:'.l'r'ﬁ' ..Frr."_'.' I T0G7T

Authorizes Justice Courts in this state w order the seizure of any amimal being treated cruelly or neglected
or are abandoned.

1997 Mississippi Laws 579

Approved April 11, 1997, Effective July 1, 1997,

Recodifics and revises the Mississippi Seafood Laws creating additional sections in the Mississippi Code
of 1972, These revisions, among other things:

= require the publication of the Mississippi Seafood Laws and Regulations;

« provide for licenses for seafood wholesalers and processors:

s establish full jurisdiction over oyster reefs and oyster bottoms by the Commission on Marine Resources:
s« provide for penalties Tor the illegal sale of oysters;

= require that live bait dealers be licensed and to pay various Tees; and,

= prowide Tor the regulation of crab taking by the Commission on Marine Resources.

1997 Mississippi Laws 588

Approved April 24, 1997, Effective July 1, .l"-'u;'ﬂ'?.

Section 18, of this Act establishes o statutory right 1o fish by stating that “lalny resident of the State of
Mississippi shall be entitled 1o receive a resident fishing license,”

1997 Mississippi Laws 596

Approved April 24, 1997, Effective July 1, 19497,

Estahlishes the Local Governments Solid Waste Assistance Fund o help meet community and regional needs
in selid waste management program activities including enforcement, recycling, and dump cleanups.
1997 Mississippi Laws 600

Approved April 24, 1997, Effective July 1, 1997,

Authorizes the Depaniment of Marine Resources to pay for the removal of derelict vessels from the
coastal wetlands if funds are unavailable from the county or municipality. The Act also revises the
description of derelict vessels to exempt those vessels submerged more than one hundred years,

1997 Mississippi Laws 614
Approved April 24, 1997, Effective July 1. 1997,

Authorizes the issuance of bonds to match federal money allotted Tor the LS. Army Corps of Engineers
Bluff Stabilization Project for the City of Naichez,

A
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The Bississippi Department of Manne Resources and The Gull Coast Research Laboratory recently announced
a Joint study om the effects of the freshwater release at the Bonnet Corre Spillway. The spillway was opened as
a means of diverting extraordinarily high volumes of flood waters during the Mississippi River's spring food
stage. The LS. Army Corps of Engincers will fund the study with a 5135000 grant to determine the impact of
the release on ovsters, finfish, shrimp and crab,

7

[n is May meeting, the Gulf of Mexico Fishery Management Council submitted a proposed red snapper
commercial license limitation system e the National Marine Fishenes Service (NMES L The system would create
two classes of license: those Dshers holding red snapper endorsements as of March 1, 1997 would be subject 1o
an initial trip limit of two thowsand pounds, while those who held reef fish permits on March 1, 1997 and had
landings of red snapper between January 1, 1990 and March |, 1997 would be suhject to an initial teip lmitof two
hundred pounds.

I June, the KBMES on behalf of the Joint Subcommittes on Aguaculiure announced the release of a report entitled
“An Evaluation of Shrimp Virus Impacts on Coltured Shrimp and on Wild Shomp Populations in the Gulf of
Mexwwco and Southeastern ULS. Atlantic Coastal Waters." Three public hearimgs will be held in July, Public
comment will be solicited 1o help develop plans for an ecological nisk assessment on shrimp viruses, Federal
Register Yol 62, No. 112 (June 11, 19%97- 62 FE 31790).

Around the Nation and World

In Jume, the United States Supreme Court ruled that large arcas of submerged Lands lving off the coast of the Arctic
Mational Wildlire Refuge belong o the United States and not the state of Alaska. The ruling govems the
distribution of oil and gas revenues derived from production in those areas. United States v, Alaska, 1997 WL
JIBIG S

In June, environmental groups filed o lowsuit against the LS. Dept. of the Interior, charging that the LS.
government was nol profecting sca turtles by taking sctions that would promote development of important sea
turtle nesting beaches on barrier islands adjacent to the Archie Carr National Wildlife Refuge on the Atlantic coast
of Florida, The lawsuit secks 1o block efforts that seould make imponant ses e nesang beaches avalable for
development,

Oin May 30, 1997, the Washington state Fish and Wildlife Commission approved regulutions designed to better
protect diving sea birds from entanglement in commercial salmon nets, Commercial fishermen will be required
termaodify gearand restrict fishing hours during the Fraser River sookeye and pink salmon fshery in norhem Puget
Soumd.

In May and June, mlks between the Unied States and Conada regarding the Pacilic Salmon Treaty, heated up,
broke down, cooled down and resumied. An ongoing issue in the talks is the proper determination of the number
of salmon that can be caught by US, and Canadian vessels.

O June T8, T, an effort by Cuba atihe CITES (Convention on International Trade in Endangered Species of
Wild Fauna and Flora) conference in Zimbabwe todownlizt hawksbill sea tirtles Galed o gamer the regquisite two-
thirds vote, The island nation sought the action as part of an efforn w allow commercial trade i wetle shells.
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WATER LOG s a quarterly publication reporting on legal issues affecting the Mississippi-Alabama
vl aren, 1is parpose 15 0 ereise pulhic awireness and oderstinding of coastal problems amd issues,

I yorn wontld Tike o receve future issues of WATER LOG free of charge, plense send your namse and
dbelress v Mississippi-Adabama Ses Grant Legal Program, University of Mississippi Law Center, University,
ME 3B6TT, or contact us vin eomail: waterlop@olemissedn, We welcome suggestions for topics you would
like o see coverad in WATER LOG,

This work is a result of research sponsored nopart by the Nagonal Oceanie and Atmospheric
Administration, ULS, Department of Commerce under Grant Muniber NASORGO1 29, the Mississippi-Alabama
Sea Grant Consertium, the State of Mississippd, and the University of Mississippr Law Center, The ULS
Giovernment amd the Mississippi-Alnbama Sea Gram Consortiom are aubhorized v prosduce and disiribate
reprims notwithsianding any copyright notation teat ray apgear bercon, The views expressed herein are those
of the authors and do not necessanily reflect the views of NOAA o any of is sub-agencies,
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