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Fifth Circuit Considers Standing

sierra Club v, Slickman,
156 F3d 606 (Oth Cir. 1998)

Kristen M. Fletcher, J.D., LLM.

In the latest of a senes of cases
brought by the Sierra Club con-
cering endangered species depen-
dent upon water from the Edwards
Aguifer in Texas, the Fifth Cirowt
found that it does have standing to
challenge Department of Agricul-
ture policies. The Fifth Circwt
upheld successful challenges
under the Endangered Species Act

and Administrative Procedures
Act and reaffirmed that federa
agencies have an affirmative duty
to conserve endangered species.

History of the Edwards Aquifer
The Edwards Aquiferis a 175-
mile long underground aquiter that
stretches through central Texas.
Unless removed by pumping,
water in the agquifer is eventually
dizcharged through a series of
springs, the two largest of which
are in areas that serve as the only

hahitat of five federdly endan-
cered and threatened species that
are dependent on the aguifer
waters for their survival.' Humans
also depend upon the aguifer for
irrigation for crops as a primary
source of water, and for businesszes
which support the area economy.
Az aresult of this dependence by
both man and nature, the Edwards
Aquifer has heen the focus of
extensive efforts to conserve its
lirnited water resources.

In addition to prior legislative
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Turtles Win at Eleventh Circuit

Court Finds Beach Lighting “Takes” Endangered Sea Turiles

Loggethead Tudle v. County
Counct of Velusa County, Flonda,
148F34 1221 (112 Chr. 1995),

Brad Rath, 2L

O August 3, 1998, the United
States Elewenth Circuit Court of
Appeds held that Volusia County,
Flonnda rust talee additional mea-
sures to protect endangered sea tur-
tles that nest on 1ts heaches to he 1n
compliance wath the Endangered
Species Act' Rewersing the District
Court decision? the Elewventh
Circut ruled that a permut that

dlowed beachfront dnving in sea
turtle nesting areas did st dllow
harmnful artificial ighting wathin the
areas. The finding decides an 1sme
of first impression and clarifies
permitting procedures under
the Endangered Species Act.

Sea Turtles in Volusda County

Az in many areas along the Gulf of
Mexeo and the Atlantic coasts of
Florida, the beaches of Volusia
County serve asnesting grounds for
the threatened logeerhead sea tartle
and the endangered oreen sea tur-

tle * The beaches are popular tourist
attractions wath high density resi-
dential developent. The dewel-
oped heaches present numerous
dangers for adult and hatchling sea
turtles, especially from artificiadl
lighting and heachfront driving? In
the spring, female adult sea turtles
reach the heaches and deposit their
exos in the sand Severa months
later, the hatchlings break out of
their shells at mght and instinctive-
Iy crawd toward the hrightest light
which, on an undeveloped heach, 1=
the moon’s reflection off the surf
sz Turilos po. O



Page 2

l In This Issue. ..

Fifth Circuit Considers Stand ing

Sierra Club v. Glickman ................... 1
Turtles Win at Elventh Circuit

Loggerhead Tunke v. Volusia County ........ 1
From the Edgor’sDesk. ................... 2
WamerR LocMotes ..., oieninns, 2

Disivict Court Penalizes
from the “Top -Down™
United Statesv. Gulf Park Water Company...3

Sup reme Court Decides Ow nership of

Historic Ellis Island

MNew Jerseyv. Mew Tork.................. i}
Posoidon’s Call for Help Worth Millions

Margaie Shipping Co.v. (-t iv; S T
Federal Legislative Update 1998. ... ........ 13
Floating Above the Volcanoes -
NOAA’s Teacher-at-Sea Program . .. ........ 16
Book Review: Deep Ocoon Journeys ... ..... 18
Lagnibappe ......... ..o, 19

WATER LOCG is a cuarterly piblicatiorn

reporting o legal ismues affecting the
Il ssiza - Adabatria coagtal area Its
godlistoincrease swareress ancdindet-
standitg of coastal problemm s ardisases.

To subscribe to WaTER L 0 free of charge, contact:
Mlisgsappd-Alabaras eaCrant Legal Program, Lanar L aw
Ceriter, rdwersity WIS, 3R6TT, or cortact usvda e-mail af:
waterlogpolemisedu | Wik welcome suzgesions for top-
ics o wodd lke to see coveredin VlTER T 0G.

Edifor: Kristen M. Fletcher, J.D., LL M.
Edifor of Large: John A.Duff, 1D, LLM. M.A.

Fublicafion Desigrn: Waurene Boherson
Folicy Assisfanf: Elizaheth B. Speaker, 3L

Research Associafes:
Tammy L. Shaw, 2L
Brad Rath, 2L Suzan F. E. Brulnke, 3L

WATER LOG, Vol. 18:4 (1998)

From the Editor's Desk

In recogmition of the clase afthe Year aof the Ocsan
aracd whett Bas been called the “last frontier ™ weve
devated two articlss of this issue to studies of the
deep sea On page 16, youlll find an article abowt a
teacher's experience on a NOAA research vessal
fram aur Editor-at-Large, Jobn Dufl’ And on page
18 we review the acoowt of @ waman's journey to
the bottam of the ocean Hapefdly they will inspire
your ows such jourey

Alro in Mas issue, you will find a Reader Sy
on pages IF and 12 As we strive to improve aur
Sericss to yor, yorr opimons arg essential Please
ke @ fow momerts to Gl ot the sumey as it will
prendde ws with a belter idea of your meads and
ideas for WATER Lao

We look forward to hearing from you and wisk
peace to you and your family this baliday seasan

_/%.rﬁd fen ?ﬁ \jﬁe.ﬁcé ar

Bditor

Warer IL.oc Notes

United States v. Beggerly, 118 U.S. 1862 (1998).
In Issue 13:1, we reported on Beggerly w U7S, the
Fifth Circuit Court of Appeals case granting owner-
ship of 729 acres of Horn Island to landowner Clark
Begoetly In July, the 115 Supreme Court reversed
the Fifth Circut decision, restonng clam of these
acres to the National Park Service. The Court ruled
there was insufficient jurisdiction over the case and
would not extend the 12-year statate of limitatons
under the Cuiet Title Act, precluding the clam.

1.S. Appeal to World Trade Organization.

In Izsue 18 2, we reported the World Trade Organiza-
tion (WTC) deciston thatthe 1.5 had violated inter-
nationa law by banning unports of shrimp from
nations not uang turtle excuder devices on trawls.
The United States appealed and in October, the
TWTO reversed its prior riling and found that trade
restraints imposed in the interest of protecting natur-
al resources are permissible. But, it reaffinmed that
the Umted States had applied its standard unfady by
failing to negotiate optional strategies
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District Court Penalizes from the “Top-Down”
United States v. Gulf Park Water Company, 14 F.5upp. 2d 854 (5.D. Miss. 1998).

Kristen M. Fleicher, J.D., LL.M.

This veat, the Gulf Park Water Company hecame the
first defendantin southern Mississippt to e penalized
under the Clean Water Act using a “top-down
methodology™ Last March, the 115, Dustrict Court for
the Southern Dustrict of Mizsissippi elected to use a
top-down assessment method when calculating the
approprate penaty for violations of the Clean Water
Act. After twelve uninterrupted vears of discharge
into the Mississippi Sound, the court fined the defen-
dants $1.5 mullion

The defendants, Gulf Park Water Company,
Johnson Properties, and Glenn and BMichael Johnson
(hereinafter Gulf Park), are owners and operators ofa
wastewater treatment facility that discharged waste-
water directly into the waters of the United States,
specifically into the Mizsissippi Sound. For twelve
vears, the defendants continuously discharged wath-
out a MNational Pollutant Discharge Elimination
System (WMFDES) permut, as required by the Federa
Clean Water Act (CWA) After numerous attempts by
the Chancery Court of Jackson County and the
Mizsissippt Department of Enwironmental Cuality
(DEC), the Chief of the Water Diwision o DECQ)
referred the case to the U5, for awvil enforcement.

The defendants continued to illegally discharge
after the United States filed the complant against
them in 1993 for 1,825 wiolations of the CWA. The
defendants were found guilty on July 2, 1997 and
were required to pay a deposit for connection to the
Culf Coast Regional Wastewater Authonty, perrmthed
for such discharges. After eight days passed and the
defendants had neither patd the requisite deposit nor
ceased llegally discharoing, the United States mowed
to hold them in contempt. Ultimately, Gulf Park com-
plied with the order on July 23, The court then con-
sidered the appropriate penalty for the wiolations.

Section 309 of the CWA mandates civil penalties
for each wiolation and states that the wiolator “shall be
subject to a cvil penalty not to exceed $25,000 per
day for each violation™ The masmum penaty the
coutt could have imposed was $46,062, 500 for the

1,825 wiolations. Federal courts are split, howewer, on
how to assess the appropriate penalty. Some U5
Dstrict Courts and the Eleventh Circuit, use the “top-
down” method of penalty calculation, 1n which the
court hegins the penalty calculation at the statutory
mazirnm and adjusts dovnward cons dering miti gat-
ing factors under the CWa ¢ Other courts use the
“bottom-up™ method of calculation, 1n which the
court begins the calculation using the defendant’s
econotmic henefit of the noncompliance, and adjusts
upward or dovnward considenne mitigating factors,

The coutt found the Eleventh Circut’s reasoning
persuasive and determined “[i]n deciding upon the
penalty to be assessed against a defendant who has
violated its NPDES permmit, the point of departure for
the district court should be the maamum fines for
such wiolations. . . ™ Starfing with a magirmm penal -
ty of over $46 mullion, the court then considered the
five mitigating factors, as lad out by the CWA, to
determine the appropriate fine.

Seriousness of the Violations. The court found
that Gulf Park’s discharge was sertous solely by
wirtue of its duration: daily, uninterrupted wiolations
for ower twelve yvears during which Gulf Patl refused
to connect to the Regonal Authority, The defendants
countered that the wiolations were not sen ous hecanse
ofthe presence of other pollution sources on the Gulf
Coast. Quickly dismizsing this argument, the court
found that even though the plantiffs have no respon-

sez Top-Donn pg. &
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efforts to conserve water, the
Sierra Club brought a series of
lawsuits atternpting to further reg-
ulate water usage® In suing the
Department of Agriculture
(USDA), the Sierra Club asserted
that the agency faled to propetly
consult with the U8 Fish and
Wialdlife Service (FW3S) regarding
the endangered species and failed
to dewelop and implement pro-
grams to protect themn. After the
trial, the district court ordered the
I5DA to dewvelop conservation
programs and to consult wath the
FWE5 ahout aguifer-dependent
endangered and threatened species.
The distnict court noted that the
1504 had unguestionahle author-
ity to target monies for areas such
as the Edwards &ouifer

The USDA appeded arguing
that the Sierra Club lacked
standing, that the cause of action
was not supported under the
Endangered Species Act (ESA) or
Administrative Procedure Act
(AP&)Y, and that the USDA had
performed its ES4 duties.

Standing
On appeal, the Fifth Circuit first
reviewed the Sierra Club’s stand-
ing to sue. The Supreme Coutt has
determined that to have constitu-
tiona standing to sue, the Sierra
Club must show (1) an injury in
fact, 1.2, a harm suffered that iz
concrete and actual or wnminent,
not conjectural or hypothetical, (2)
cansation, 1.e, a fairly traceable
connection bhetween the plan-
tffs injury and the defendant’s
conduct, and {30 redressihility,
1.e, alikelihood that the requested
relief wall redress the injury

The Sierra Club met the first

prong of standing since, as admit-
ted by the USDA, the aguifer-
dependent species were in sub-
stantial, inminent risk of imury, a
cognizahle injury under the ESA

The USDA, howewer, argued
that the Sierra Club failed to meet
the second prong - that the
agency’'s falure to consult with the
FW5 and develop conservation
programs caused the alleged
irqury. Eather, the USDA clatmed
the ijury was cansed by the inde-
pendent actions of third party
farmers over whom the USDA has
no coercive control. The court dis-
azreed and pointed to three pleces
of ewidence that cansation existed.

First, the court pointed to a
1995 study partially conducted by
the TUSDA that proposed a pro-
oran to prowvide financial assis-
tance to farmers for the installa-
tion of conservation measures.
This program would have led to
38,000 acre-feet of irrigation
water saved i an average year
Second, a USDA PBiologica
Ewaluation concerting i gation
water stated that this 38,000 acre-
feet represents a significant per-
centage of the total Edwards
Aguifer irrigation pumping.
Finally, the court found that the
FW5 "categonicall v disagreed with
the U3DA's staternent that a 20%
decrease i Edwards irnigation
pumping would have no signifi-
cant effect on [aguifer]-dependent
species. " With thiz evidence, the
court found that the USDA's fail-
ure to adopt a conservation or
assistance program was fairly
traceahle to the Sierra Club injury,
meeting the cansation requirement
for constitutional standing.

In deciding whether the
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requested relief by the Sierra Cluh
would redress this inury, the court
turned to section 7{a)(1) of the
ES& which states that "federal
agencies shall, in consultation with
... the Secretary [of Inten or], uti-
lize their authorities . . . by carry-
ing out programs for the conserva-
tion of endangered species and
threatened species"® The court
admitted that section 7 appears to
requite only a generalized duty to
confer and develop programs for
endangered and threatened
species, not with respect to any
particular species. But, in looking
at the ESA az a whole, the court
found amore specific duty

The language of the stamite
calls for agencies to use al of the
methods and procedures which are
necessary to bnng any endangered
ot threatened species to the point
at which the measures are no
longer necessary® The court then
relied upon the Supreme Court's
exarmination of the ESA in TVA v
Hill alandmak ESA case which
held that Congress was clearly
concerned with the conservation
of exch endangered and threatened
species.’

Finally, legislative history of
the ESA revealed a concern for
specific species to see that they are
not driven to extinction ® Given the
plan language of the statute, its
legislative history, and 5.
Supreme Coutt rationale, the court
concluded that Congress intended
to impose an affinnative duty on
every federal agency to conserve
each fisted species. In so conclud-
ing, the court found that the TS
procedures could protect Sierra
Club's threatened interest.
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Judicial Review

The USDA then argued that netther
the ESA nor the AFA supported the
Sterra Club's cause of action.
Eelying on the recent Supreme
Court decision in Besrett v Spear,
the USDA clamed that the ES 4 at-
1Zen suit prowision cannot he used to
challenge the faflure ofan agency to
follow the requirements of section
7. The Fifth Circuit dismissed the
argument as a misintempretation of
the reach of Berett finding that the
ESa provides for suits against the
Secretary to compel performance of
anon-discretionary duty.

In addressing the APA provi-
siong, the court again found suppott
for Sierra Club'z action. The USDA
clamed its actions are unreview-
ahle hecanse there 15 no applicahle
law to rewview relying on its own
argument that & 7(a)(1) ofthe ESA
does not impoze a duty on federal
agencies to consult and develop
conservation programs for endan-
gered species. Alluding to its find-
ing of an affinnative duty on the
USDA eatlier in the opinion, the
court dismussed thiz armument, rec-
ognizing there 15 "more than
enough law against which a court
caf trieasure agency compliance "

Findly, the USDA argued that
it has unreviewable discretion in
developing programs for these
species. The court turned to the
Supreme Court holding that 1t is
“rudimentay  adtministrative law
that discretion as to the substance
of the ultimate decision does not
confer discretion to ignore the
required procedures of decision
malang ™"

USDA Programs

The court then turned to Sierra
Club claitns under the Aenculture
and Water Policy Coordination Act,
related prowisions that establish a
US04 Council on Environrnerntal
Quality, and the Bankhead-Tones
Farm Tenant Act, statutes that
require the UTSDA to dewelop and
implement programs to protect
waters from contamination and pre-
vent environmental problems that
may result from agncultural pro-
duction as 1t relates to the aquifer-
dependent species. The Fifth
Circuit first addressed whether the
Sietra Club had standing to sue on
these clams. The Coutt found the
Sierra Club did not offer evidence
showing 1ts injury was traceshle to
the USDA's falure to implement
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these statutes or how implementa-
tion would redress the inpury. Thus,
without standing, the coutt reversed
the lower court's judgment to favor
the US04

Conclusion

The Fifth Circuit successfully
maneuvered through the Supreme
Coutt's two decades of rulings on
the Endangered Species Act and
constitutional standing. In applyme
the Court's reasoming and far read-
ings of the statites at hand, the
Fifth Circuit may have brought a
closure to the sttugsles for power

and protection at the Edward's
Ao fer

NOTES

1. The species are the fountain darter, San
Nhreos garabusia, San Wlarcos salamander,
Texas bhnd salamander, and Texas wild
vice. Sae SOCFR 88 1711, 1712

2. See Sierra Club v Glickhman 1536 F2d
ala, 610 (5th Cir. 1998),

3. See b be lowr for Sapreme Cowt cases.
4 Serra Club v Glicknan, 156 F3datald
5. 16TS 2§ 1536010 (1998),

G, 16 TS0 ath 1532020 (1998)

TTHEw FLE TS 153(1978)

2. Jee Staternent of Represe ntattve Dingell,
119 Cong. Rec. 42013 (1973, as cited in
T w HI 437 115, at 18334,

9 Serra Club v Ghckman, 156 F3d ata19.
10. Benmefi v Spear, 117 5.0t at 1166,

Constitutional Standing at the Supreme Court

Fot recert Supretne Coxt andysis of constitoti onal standing see the following cazes.

Lujan v. Defendears of Wildlife, S04 U8, 555 (1992, The C opt held that parties did not have stancing to chall enge
a reqdl afi on interpreting the ESA withot an actual or imminest injany The C ot derded standing on s mamber of propossd the-
cties including sty ecosstem tiexus, andmal nexus, vocational nexus, andthat the ESA allows oll persotisto sue.

Bennatt vo Spear, 520 U5, 154 (1997). The Cowt held that a paty challenging a federal agenoy’s restri cions imposed
to protect endansered specie s did hawve standing under the zone- oftinteresta test even thoughthe plaintiffs sought to prevent appli-
cati o of etvArormmental restictions rather than to implement such restrictions

Steed Co. v Cilicens for o Better Environrment, 118 5.Ct. 1003 (1998). The Cowt determined that & party did not
have stancdins to sue wnder the Emetgency Planning and O ooty Right To-Eonow: Act because no relief sought was likely to
remedy the dleged itfury as the relief would not reimborse the orgatization for losses or eliminate effects of Late reposting. The
C oyt declined to reach the merits noting thet “federd courts ought tobe certain of their pansdiction before reaching the merits

of acase’”
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Supreme Court Decides Ownership
of Historic Ellis Island

state of New Jersey v. State of New ¥ork, 118 8.Ct. 1726 (1998).

mm
vws ey Lo Sheaw, 21

In May, the Supreme Court decided alongstanding dis-
pute ower the ownership of filled portions of Ellis
Island, the historicimmigration site comprised of lands
clamed by both New Vork and New Jersey New
Jersey petitioned the Court over the boundary and
ownership dispute 1n 1993 after the Second Circut
Court of Appeals applied New York tort law on filled
pottions ofthe Island. After arpuments from hoth states
and recommendations by the appointed Special Master,
the Court held that New Jersey has sovereign junisdic-
tion over the filled portions of the Island, measured by
the low water mark of the oniginal three-acre Island,
leawing Mew Vorl with junisdiction over the onginal
three-acre area of the [dand.

Ellis Island: From 3 to 24 Acres

The dispute over claim to ownership of Ellis Island is
not anew one. 4 land grant from the Duke of York in
the late 18th century divwided the areas of present day
Mew Vork and MNew Jersey, including Ellis Island,
hetween two proprietors and the ownership dispute
continmed long after the territonies passed out of private
ownership. In 1834, the states made an early attempt
to settle the dispute with a comypact that set the hound-
aty line hetween the States along the middle of the
Hudson Fiver It also carved out Ellis Island (then 3
acres) as apart of Mew Yotk despite 1ts location on the
Mew Jersey side of the river The states agreed that
Mewr York had sovereign authority over the Island and
that Mew Jersey retaned sovereign rights over suh-
merged lands on itz side ofthe boundary line.

Mew York had ceded jurisdicion over the Idland to
the United States in 1800 for the pumpose of defense
and fortification ofthe cty. The 1S maintained a mil-
itary presence on the Island until the late 1880°s and in
1891, the United States zoverntment began to use the
Island to receive immigrants. As immusration into the

115, increased, the need for larger faclities prompted
the govemment to hegin filling in around the Island’s
shoreling, slowly adding 24.5 acres to the oniginal
Island. In 1954, immigration was diverted from the
Island and it was developed as a national hustoric ate
under the direction of the Mational Park Service.

Mew York and New Jersey continued to assert rival
claitns of sovereign authority over the filled portions of
the Island throughout the 19¢ and 20% centunes for
taxes generated from concessions at the Island’s muse-
um and for the less tanohle henefit of laying clam to
the unigue history of the Island In the years that it
served as the gateway to the United States, nearly 12
million it orants carne ashore on Ellis Island.

The Disputed Claims

In the present case, MNew Jersey sued for a declaration
that the measurement of its houndary should include
submerged lands to the high water tnark of the ongnal
Island and for a permanent injunction prohibiting Mewr
Yotk from enforcing its laws on the flled portions.

Mew York countered that the compact of 1834 pro-
vided for Mew York authonty over the filled portions
of the Idand WNew Vork explaned that the compact
was silent on the subject of the then common practice
of filling in the shallow areas around the Island and
that thiz silence indicated the drafters’ assumption
that any enlareement of the Island would subject the
filled 1n portions to New Vork junsdiction. New Vot
alzo asszerted two affirmative defenses, claming
that ithad acquired junisdiction over the filled portions
of the Island by prescription (the doctrine of contin-
ual usage) and that Mew Jersey was harred from chal-
lengine this assertion by laches (the doctnne of delay).
The Court appointed a Special Master to gather evi-
dence and make recommendations toward resolution
ofthis case.

After taking evidence, the Special MMaster con-
cluded that the filled portions of the Island are under
the sovereigh authority of New Jersey by wirtue of the
compact of 1834, He dso concluded that Mew Vorl's
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authonty over the ongnal area (3 acres)
of the Island should be measured to the
mean low water mark of the onmna
island land mass. The Special Master
farther concluded that the Court should
adjust the boundaty line between the
two states to place all of the main bwld-
ings assoctated wath the histonic -
gration faciliies under the authonity of
Mew Vorle Both states filed exceptions
to these findings.

The Court’ s Holding

The Court agreed with the Special
Master's finding that New Jersey has
sovereign authority over the filled land
added to the onginal Idand and that
houndaries estahlished hy the compact
of 1834 should remain as measured from
the low water mark of the onmnal
Island. The Court held that the mean low
water marlk 1s the most appropriate mea-
surement for this houndary hased on
cominion law precedents and the intent
of the 1834 compact.

The Cowt dismissed New York's
defenses finding that the state faled to
meet its evidentiary hurden that it
acquired this portion of the Island
through continual use In dismissing
Mew Vork's clam of delay against New
Jersey, the Court noted that the long and
vaned history of the Island made it
unclear that New Jersey had acquiesced
itz claim of soveregnty or that New
Jersey could have known that Mew York
was asserting its clam of soversignty
over the filled portions of the Island.

Finally, the Court further held that
New Yotk retains qunsdichion over the
original 3 acre portion of the Island, as
stated in the compact of 1834, The Court
declined to adjust the origina hound-
aries as the compact of 1834 that set
these boundaries was ratified by
Congress, leaving the Supreme Court no
authonty to change it.
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Poseidorn’s Call for Help
Worth Millions

Margate Shipping Company v. MV J4 Orgeron,
143 F.3d 976 (5th Cir. 1998).

Kristern M. Fletchen, J 1., LL.M.

The Fifth Circuit recently decided a case about the destiny of
FPasgidon. Named for the God of the Sea, the barge Poseidar was
carrying a valuahle external fuel tank for MASAs space shuttle
when it found itzelf in the rough seas and wands of a more recent
“god of the sea™ Tropical Stortn Gordon in Movernber, 1994, Az a
result of a waliant rescue of Pasaidon and her accompanying wessel,
the Crgeron, Margate Shipping received a salvage award of $6.4
million, the largest mantime award in history. The case reached the
Fifth Circuit on appedl to contest the award amount.

The facts behind the two-day rescue effort are as follows. On
Movember 13, Pargidon, pulled by her tug escort, Crgeror, round-
ed the southern tip of Florida in the vovage from Martin Marietta's
assembly plant in Lowsiana to Kennedy Space Center on Cape
Canawveral. Though they met with increasingly severe wands and
heawy seas generated by the tropical storn, MASA requested the
hoats continue. The Crgeran eventualy found itself wathout powesr
and adnf, in danger oflosing both her own crew and the MASA fuel
tanlk. With the Coast Guard unahle to assist, the Orgeror’s captain
was ready to release the harge for the safety of the crew when
Cherry Valley, a 658-foot 01l tanker owned by plantff Marcate
Shipping and carrying nine million gzalons of heavy fiael ol
answered the cry of help, Cherry iz managed to pull the tug and
harge out of shallow waters but still had to nde out the sty koot
winds and fifteen to twenty foot seas of the storm. After endanger-
ing its cargo and its crew, the Margate anchored in deeper waters.
After holding there for two long days, another tug was ahle to
relieve Cherry Fadley and Posgidor finaly fimshed its vovage to
Cape Canaveral.

The court determined that the lower court prop etly applied the
tnatititne law “Blaclowell factors” when detettniting the walue of a
salvage award. In the case, the lower court considered the labor
expended by Cherry Falley, its promptitude, slall and energy, risk
incurred in the rescue effort, the walue of Cherry Fadley as the prop-
etty which carried out the rescue, the degree of danger from which
the Porgidon and the fiael tanls were rescued, and the walue of the
property saved The Fifth Circuit agreed that Cherry IRlley’s s4l-
vage efforts earned the lughest posable award but lowered the total
award to $4.125 million as aresult of a reduction in the value of the
NASA fuel tank ~/
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sihility to show actual hanm to the environment, evi-
dence shows that the “defendant’™s discharces consti-
tuted both an actual and a potential threat to the pub-
lic health and the enwironment.™

The defendants then argued that the discharge
from Gulf Park had no more impact on the receiving
waters of the Mizsissippt Sound than the discharge
from the Regional Wastewater Authonty to which
Sulf Parle was required to connect because the numer-
ical discharge parameters on the permits were the
sarne. The court found the discharces distinguishahle
because Gulf Parle's perrrit was for disposa onto land
and the Authonty’s permit was into water. In addition,
Culf Parle was discharging directly to the S ound while
the Authonty’s disposal was more than ten miles from
the Sound Finally the quality of Gulf Park’s dis-
charge 15 noticeably tmore polluted according to test-
mony from an Environmental Protection Agency
Inspector who found “solids leaving the plant, debns
floating in the effluent, excessive residual chlorine,
and hroken and malfunctioning equipment ™

Finally, the court considered the health nsks of
the wiolations to determine the senousness. Evdence
revedled raw sewage bypasses into the Sound,
increasing risks of numerous illnesses, closure of
recreational areas, and contamination of oyster heds
along the shore from Ocean Springs to Pascagoula
Thus, the wolatons were serious and this factor did
not alow for mitigation of the mammum fine

Defendant’s Fconomic Benefit of Violations.
The court noted that a “defendant should not be
placed it a better position, due to itz falure to comply
with the law, than it would be 1n 1f it had made the
necessary expenditures to comply.”? Recogtuzing that
the defendant can benefit from delaving the expendi-
ture of fund: on compliance, awoid sotne costs alto-
cether, and obtain an advantage over competitors, the
court found that the defendants” economic henefit
was $600,000 and as a result, found that thes did not
titigate the fine.

History of Violations. In reviewing the history of
wiolatwons factor, courts generdly consider the dura-
tion of current wiclations siular wolations in the
past, and the durabion and nature of such violations®
With atwelve year history of present wiolations and a
refizsal to comply until faced with a contemptmotion,
the coutt quickly deterrmined the defendants” penalty
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could not be reduced by this factor

Good Faith Efforts to Comply. The court
searched throush twelve vears of lustory to find good
Fath efforts by Gulf Parke While the court found en-
dence that Gulf Park ignored a Chancery Court order
in 1995, faled to timely pay the necessary connection
deposit to the Regional Authority, and knowangly did
nothing to extubit compliance, 1t balanced these wo-
latons wath improper charges aganst Gulf Park by
the Regional Wastewater Authority The Authority
had imposed a 10% surcharge in addition to the nor-
tnal rates and required a considerable connection fee.
While not excusing Gulf Parl’s falures, the court did
detertune that this factor ratigated the fnal penalty.

Economic Impact of the Penalty on the
Violator. The final mitigating factor 12 to consider
whether the defendants have the ahility to pay and
what impact the penaty wall have on the ahility to
conduct business. Inconsstencies misstatements,
tistakes, and erroneous figures on the part of the
defendants led the court to appoint a Special Master
to study Gulf Parle's ability to pay. After evidence of
low cash flow and bargaimng power, the court held
that this fifth statutory factor weighed 1n favor of a
significant reduction in the amount of the penalty,
leaving the defendants to pay $1.5 million

In opting to use the top-down methodology, the
court showed its preference to use the masamum level
of penalty. It tempered this wath its concem that this
method not dissolve the defendants” ahility to contin-
ue husiness shown in its favoring of the fourth and
fifth statutory factors of the CWA allowing reduction
of the onmnal $46 mullion fine ™

NOTES

1. Chiefof the Water Dirvision of the Iississippi DEC), testified that
in his 21 years at DEC), this was the orlyease his office had fo refer
to the United States for crvil enforceraent. U8 w Guif Park Wiker
Company, 14 FSupp. 2d 854, 864 (5 D, Ivliss, 1992},

2. 33T5.C08 131580d) (1998),

3. The 11th Circuit nses the topdoen method and a Sth Cireuit opin-
ion favors that method, as well. e Aflafic Stafes Legal Foundion
v Tpaom Foods 207 F2d 1128 (11= Cix. 19007, and Ukifed Shefes v
Marine Shale Processors, 81 F2d 132005 Crr. 1996),

4. U5 w Gulf Pk Wiafer Conpanp, at 858, quofing Mson Foods,
BT F2dat 1137,

S0 U v Gulf Pavk Witer Conpany at 360,

6. 5 at 851

7. H at 892,

8. See TS w Swufhfleld Foods, MI2F. Supmp. 33, 3B (ED. Va, 1997),
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Turtfes (comt powmpp. §)

Howewver, female sea turtles avoid areas where the
beachfront lighting 15 mostintense, resulting in shorted
nesting atternpts. Also, the hatchlings become disori-
ented by the artificial light which fatally leads them
away from the sea and into busy roadways. The heach-
front daving also prevents adult turtles from corming
ashore to deposit their eges and automobiles may run
over the hatchlings or create deep ruts in the sand
which trap the hatchlings. These dangers contnbuted to
the declining populations of the logeerhead and oreen
sea turles along Florida's coasts. As a result, the Fish
and Waldlife Service (Service) listed the logzerhead sea
turtle as threatened and the green zea turtle as endan-
gered under the Endangered Species Act (ESA)

Volusa County Tales Action Under the ESA

The ESA protects listed species such as the sea turtles
by prohubiting hamm to the animal and by protecting the
species’ catical habitat “Harm” includes “sigmficant
hahitat modification or degradation where it actuslly
lalls or imures waldlife by sonficantly imparing
essential behawora patterns, including breeding, feed-
ing, or sheltenng ™

Page 0

For the logzethead and oreen sea turtles, beach-
front dnwing and artificial lighting could jeopardize the
recovery of the speces. To dlow these achivities in
nesting areas, the ESA required Volusa County to
dewelop a Hahitat Conservation Flan to provide certain
protections to conservethe species and its habitat After
developing the habitat conservation plan, Volusa
County applied for anincdental tale perrmt so that the
accidental harming of a sea turtle as a result of a per-
mitted activity would not wiolate the ES A

Oty Movernber 21, 1996, the Serwce 1zmed an 1o -
dental take permit to Volusa County which authonzed
accidental tales of sea turtles due to beach dowving
under “Condition F™ The permitted activities included
driving by emercency and safety wehicles as well as
some wehicles operated by the general public. The tho-
dental take permut also prowided for mitigation mea-
sures such as public awareness programs, turtle-
friendly lighting, and lighting maintenance gpuidelines.
These measures, established in “ Condition G, includ-
ed plans for reducing the adverse effects of the arificial
lighting along the beachfront. In June of 1995, when
Fita Alexander and Shirley Reynolds became aware

see Turtlos pg. I8

PRICING THE PLANET

Atteution
Alabama Boalers
Boat operators in Alabama are
reminded by the Alahama Marine
Police they wall he required to
hawve an operator’s license hy
April, 1999 to operate a motor
boat on any of the state’s water-

ways. This includes personal
watercraft.

The requirement was passed by
the Alahama Legislature in Apnl
1994 and allowed for a five-vear
phase-in period for compliance.
The minimmum fine for operating
without a license1s $100.

This supromer, 2 feam of saentists froam around the world
feamead 12 fo estimate what might be called the world's Gross
Nefural Fraduct, bassd on the senaces provided by natze.

They valued our marine resowrces as fallows.

TOTAL COASTAL AREA
Mncludes esfuaries, coral reals, shelf & seagrasssalgae beds

Glopal Value: *12 568 trillion

Open Qceans: *8.381 trillion
Seagrass/Algaes Beds: *3 801 trillion
Coral Reefs:*375 billion
Tidal Marsh/Mangroves: *1_648 trillion
Shelf:*4 293 trillion
Estuaries: *4 110 trillion
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Turtles (om. from pr. 0

that Volusia County was not protecting the turtles from
bheach dnwing or artificial heachfront hghting, they
filed suit on behalf of the turtles. The Urited States
Dustrict Court for the Middle Dustrict of Florida grant-
ed the Turtles a preliminary myunction to halt the beach
driving, but denied prelirminary relief regarding the art-
fical lighting indicating that the Turtles did not prove
that lighting was “reasonahly likely™ to taloe seaturtles®
The Tuttles sppealed thiz decision to the Eleventh
Cirout.

FEleventh Circuit’s Holding

In the appeal, the Tures assert that Volusia County’s
incidental talee permit authorizes incidental takes of sea
turtles from beach dnwing by emerzency and safety
wvehicles but not takes resulting from artificial heach-
front lighting. The Turtles post that the Service’s per-
misson must be explicit and that no inferences may he
drawmn it a permit that doeg not specifically allowtakes
through arificial lighting,

Vilusa County counters that itz authority to take
sea turtles through lighting 15 implied under the permit
even though the permit alludes to artificial lighting as a
tritization measire only Volusia County asserts thatits
exhanstive studies of the effectsofartficial licht on sea
turtles are sufficient to allow incidental takes and that
the Service anticipated that the county would not he
liahle for incidental talees resulting fom the arfificial
heachfront lighting,

The Eleventh Circuit ruled that the county’s 1no-
dental take permit does not authorize it to take protect-
ed sea turtles through artificial heachfront lightng
hecanse thelighting 12 solely a mitigatory measure. The
court points out that all actiwities which may result in
incidental takes are established under Condibon F of
the permit. If the Service intended to allow Volusa
County to take sea turtles through the use of arificial
heachfront lighting, then it would have granted such
authority in Condition F. Becanse the lighting 13 includ-
ed only under Condition &, Volusia County does not
hawve the authonty to take sea turtles through arificial
lighting. The court stated that the ESA's “text and the
Serrce’s regulations provide every indication that inoi-
dental take permission must be express and activity-
specific™ Therefore, the incidental talee permit does
not authorize (expressly or impliedly) takes wia activi-
ties listed only as mitizatory measures.
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Who can sueand who can be sued?

The Heventh Circuit also held that Volusia County
could he sued for talkes which occured in the non-partsy
tound cipalities of Daytona Beach, Daytona Beach
Shores, Crmond Beach, and MNew Smyma Beach
Volusia County argued that because these municipali-
ties exercised some control ower heachfront lighting
within their respective areas, the municipalities should
be sued indiwdualy However, the cowrt found that
Volusia County had sufficent authonty to impose
county-wide lighting restnctions. Since the district
court was capahle of redressing the harm while respect-
ing Volusia Chunty’s reoulatory authority over the
non-party muntcipalities Volusia County could be sued
for talces poourning in those mumiapalities.

Finally, the Eleventh Circut deterrmined that the
plantff Turtles should be alowed to add the endan-
gered leatherhack sea turtle as a party, It reasoned that
athough the leatherbaclk was mentioned in only one
part ofthe notice to sue, the letter in its entirety did pro-
vide sufficient notice that the lighting also impacted
thisturtle In addifion the addition of the leatherback as
aparty does not cause an undue delay or oreat expense
to Volusia County. Thus, the district court abused its
discretion when 1t denied the Turtles the opportutty to
amend the original complaint to include the leatherback
seaturtle.

Conclusion

Yolusta County moved for a reheanng which was
denied by the Eleventh Circuit” The onginal decsion
stands and clanfies that incidental take perrmits under
the ESA must be explicit when permitting activities
that wall harm an endangered species. ™

NOTES

1. Logperhead Thrile v Courdy Coumeil of Folusia Coundp, Florida,
142 F34 1231 (11" Cir. 1998).

2. See Logperhead Tiwdle v Chuniy Chuncil of Fhlusia Courdy
Flovida, 2% F. Supp. 1170 (WD, Fla, 1995

3. & oerdangered species is in danger of extinction throughout all
of a sigrificant porficm of its smrge, 16 T15.C§ 153X6) (1998); 4
threatered species is likelw to become an endangered species with-
inthe foreseeable fuhme, 16 15 C§ 1532020) (199%),

4 50CER.§ 173 {1997},

5. Logperhead Tirfle, 396 ESupmp. at 1181, 1153,

6. & at 1242,

7. Telephone Interview with Eleventh Circuit Cowrt Clerk’s
office (Movember 20, 1995).
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e 1998 Federal e,
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AR A Legislative Update FAN

VooLx F
Kristen M. Fletcher, £.D., LLM. and Brad Rath, 2L

The following 15 a summary of federal legislation related to coastal, fisheries, water,
and natural resources enacted duning the second session ofthe 105th Congress.

105 Pub. L. 136  Environmental Policy and Conflict Resolition Act of 1998

Estahlishes the Unted States Institute for Environmental Conflict Eesolution to provide assessment, media-
tion, and training to resolve enwironmental disputes involwing agencies and instnumentalities of the 175

105 Pub. L. 178  Sportfishing and Boating Safety Act of 1998

Amends 16 T.5.C. £ 777 toinclude outreach and communications efforts for safety in fishing and boating; a
“Mational Framework” survey to assess public access needs; and, funding to improve hoating safety

105Pub. L. 174  Emergency Appropriations Bill for 1998 Fiscal Year

Prowides additional funding for Royalty and Offshore Minerals Management to meet increased demand and
wotlkload requirements stemiming from higher than anticip ated leasing activity in the Gulf of Mexico.

1053 Pub. L. 199  National Drought Policy Act of 1998

Estahlishes a commizsion to assess needs in drought emergences and review existing laws and programs to
form a comprehensive national policy for drought mitigation, prevention, and response.

105 Pub. L. 214  Tropical Forest Conservation Act of 19938

Amends the Foreign Assistance Act of 1961 to protect the tropical forests of developing countries through debt
reduction.

1053 Pub. L. 239  Marion National Fish Hatchery and Claude Harris National
Aquaculture Research Center Conveyance Act

Conveys the Manon Nationa Fish Hatchery and Clauwde Hams MNational Aquaculture Research Center
{Marion, Alabama) to Alabama as part of the state’s fish culture program.

105 Pub. L. 242  National Wildlife Refuge System Volunteer and Community
Partnership Enhancement Act of 1998

Encourages the assistance of volunteers to assist the Fish and Wildlife Service in the management of refuges
and promote education and public awareness of the National Wildlife Refuge Svstem. The Act allows com-
munity partnerships to promote habitat mantenance, restoration, research, and to increase awareness.

105 Pub. L. 245  Energy and Water Development, 1999 Appropriations

Appropriates funds for the collection and study of basic information concerming nver and harbor, flood con-
trol, shore protection, and the furtherance of the following projects: Tampa Hathor, Alafia Channel, FL;
Panama City Beaches, FL, Lake Pontchartrain, LA; Jackson County, MS; and, Pascagoula Harbor, M.
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105 Pub. L. 2538  Ocean Shipping Eeform Act of 1998

The Act amends the Shipping Act of 1984 and promotes competition in international shipping and growth of
United States exports. Sections 104 and 106¢h) provide gudelines for ocean common carner agreements and
service contracts. &lso, Section 116 outlines the responsibilities of ocean transportation intermediaries.

105 Pub. L. 265 Great Lakes Fish and Wildlife Restoration A ct of 1998

The Act provides for the implementation o fthe sugzestions of the Urnited States Fish and Waldlife Service con-
tained in the Great Lakes Resources FEestoration Study which focused on the fishery resources of the Great
Lakes Basn. Section 1005 detals the process by which proposals and rewiewed and implemented.

105 Pub. L. 230  Cape Cod National Seashore Land Exchange

Frowides for aland exchange involwing the Cape Cod Mational Seashore and extends the authonty for the Cape
Cod National Seashore Advisory Commission

103 Pub. L. 312

Title I: Wigratory Bird Treaty Reform Act of 1998
Eliminates strict liability for bating migratory birds and facilitates acquisition ofhabitat.

Title IT: National Wildlife Refuge System Improvement A ct of 1993
Adds approsmmately 37 acres to the Upper Missisappt Fiver National Wildlife and Fish Eefuge and
amends the standards for wolation within arefuge.

Title ITT: Wetlands and Wildlife Enhancement Act of 1998

Reanthonzes the Morth Amencan Wetlands: Conszervation Act, the Partnerships for Wildlife Act and
amends membership of the North Amencan Wetlands Conservation Councl.

Title IV: Rhinoceros and Tiger Conservation Act of 1998

Amends the Ehinoceros and Tiger Conservation Act of 1994 (16 U.5.C. & 53027 by prohibiting any
person (including an indiwidual, corporation, partnershup, government, or state) from the sale, impor-
tation, and exportation of products denved from any speces of rhinoceros or tiger

Title ¥: Chesapeake Bay Initiative Act of 1998

Prowides support to conserve, restore, and interpret resources within the Chesapeake Bay Watershed,
enhance public education, and create a network of Chesapeake Bay Gateways sites and Chesapealke
Bay Watertrails.

105 Pub. L. 328 Fish and Wildlife Revenue Enhancement Act of 1998

Amends the Fish and Wildlife Improvement Act of 1978 (16 U.5.C § 7421) to make proceeds from sales of
ahandoned items denwed from fish, wildlife, and plants swailable to the Service to cover certain costs

105 Pub. L. 334  Governing International Fishery Agreement with Poland

Approves an intemational fishery agreement between the United States and the Republic of Poland, reantho-
nzes the Morthwest Atlantic Fishenies Convention Act of 1395 {16 U5 .C. § 5610); reauthorizes the Atlantic
Tunas Convention Act of 1975 (16 U 5.C. § 971, and, authonzes Washington, Oregon, and Califormi ato adopt

laws governing fishing and processing in the EEZ adjacent to that State in any Dungeness crab fishery which
has no fishery management plan ™
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APPROPRIATIONS

103 Pub. L. 277 Omnibus Consolidated and Emergency Supplemental
Appropriations Bill for Fiscal Year 1999

The fllowing is o summary of relevast provisions fFom this year § apprpriations bill mambering over
2200 pages, focusing o sechons wiich condifion apprapriations and craqte or amend otber acts.

Division A - Omuibus Consoliduted Appropriaiions
123 Commercial Fishing in Glacier Bay National Park

allz for development of a manacement plan for the reoulation of commercial fishenes in the marine
waters wathin Glacier Bay Mational Park including permmit system, cear, date and species restrictions.

§ 130 Fisheries Finance Program Account
Frovides for loans under the Merchant Manne Act of 1936 prowided that none of the fonds may be used
for loans for any new Ashing vessel that wall increase the harvesting capacity in any United States fshery

% 150 Duck Hunting Season

Extends duck hunting season in Mississippi and, in other states. atthe request of a state represented on the
Lower Beoion Beoulations Committee of the Mississippi Flywray Council

§411 Commission on Jcean Policy
Provides funds forthe Commizsion on Ocean Policy if and when created

8573 Greenhouse (Gas Fmissions
Limits spending for activities related to the Kyoto Protocol

§612 MOAA Fleet Replacement and Modernization Program
Withholds funds for the NOA A Fleet Replacement and Modernization Program so that NOA & may devel-
op a modernization plan for its research vessels and opportumties for contracting for fishenes surveys.

8614 Land Acquisition and State Assistance
Funds the Land and Water Conservation Fund Act of 1965 but conditions acquisittion at Everzlades Mational
Park on tatchine state fands and manasement of the lands in perpenity for the restoration of the Everclades

8617 Atlantic Mackerel and Herring Fisheries

Limits uze of fands to issue or renew fishing permits in Atlantic mackerel and hernine fisheries

8 730 Wetlands Heserve Progr am
Limits funds according to number of acres enrolled 1n 1999 Wetlands Rezerve Program.

5901 Whale Conservation Fund Act of 1998
Provides for a Matonal Whale Conservation Fund under the National Fish and Waldli fe Establishment Act
to catry out projects that address conservation needs of whales.

Divigion C - Other AMutiers

Title 1I American Fisheries Act

Amendsd6 TS C £12102, & seg to
Estahlish new standards for elisibility for fishine endotrsements, effective October 1, 2001,
Set allocations, boat buvout provisions, inshore fee systems, replacement vessels terms, and
requiremnents for fishery cooperatives for the Bening Sea Pollock Fishery, and,
Eztablish conservation measures for specific fisheries
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Floating Above the Volcanoes
NOAA’s Teacher-at-Sea Program

John A. Duff J.D., LLM., M.A

Az long as humans have saled the oceans, they have
focuszed their attention on the state of the seas that
they could feel and see. Even today, most who make
their iving or make their way across the oceans know
precious little about the actiwity that 15 talang place
helow them. In addition to the mynad marine life that
inhahit the seas, the earth itself 1z going through a
contitous regenerative process. Mew crust i3 formed
and the seafloor spreads as old crust 15 driven back
under the shifhng plates of the planet.

In the mid-1980s scientists discovered significant
volcanic and hydrothermal went activity off the coast
of Washington and Oregon in the wicinty of the Juan
de Fuca rideze, a submerged mountan range-like area
that includes an enonnous caldera of a long dead
underwater volcano. Cwver the course of the last thir-
teen wears, NOAA

Chief Scientist Ed Baker of the Pacfic Marine
Enwronmental Lahoratory coordinated the effort and
explaned succnctly, “hasicaly we're trying to learn
how the ocean and the earth’s crust interact.”

The efforts to learn more about these interactions
include the deployment and retrieval of a wide range
of scienti fic equipment desicned to record the seismic
activity, the speed and direction of the deep sea cur-
rents, the temperatures, and the chemical composition
of the hydrothermal vent areas. In February, the area
expenenced agmficant volcanic actiwty and this mis-
sion would he the first opportunity to recover instn-
ments in place at that time.

Retrieval of these instruments 15 a combination of
science, luck and sall. Instruments deployed eatdier
were marked and mapped so that upon returmng, the
ship could come wathin a few hundred meters and
thousands of feet above

research ships have
served as the platforms
uszed by scientists to
explore these areas to
exarrine new volcanic
activity and assess the
very nature of the
earth’s fundamental
workings. The NOAS
VENTS Progratn 15 an
ongoing study of the
hydrothermal plumes
and the associated
physical, geological,

chemical, and hiolog-

cal processes taking

place thousands of
feet below the surface of the ocean.

In July, an oceanographic expedition conducted
from the NOAS research ship Row Brows served as
the floating laboratory for NOAA s VENTS *35 oper-
ations As a participant in the NOW A Teacher-at-Sea
Program, [ joined the crew of the Brows to take part
in the effort designed to take the pulse of the
hydrothermnal activity along the Juan de Fuca Ridge.

Ly Sharon Welkey, Do Bd Baker, and Johm Doy review
maps on the Fon Brown to locate hpdrothermal vents,

to rettieve them. An elec-
tronic transcerver 13 low-
ered overboard to “talk”
to the coupling dewice
ont the mooring line
Once the shipboard
device locates the instru-
ment ling, a signal 15 sent
to release the huoyed
mooring line from the
weight anchonng itto the
seafloor, Ifthe device has
not heen compromised
hy the seismic activity in
the area or any of a dozen
other pozsible problems,
the release begins its
slow ascent to the surface At this point, it hecomes a
contest between crew mermnbers as to who can first
spot the huoy as it pops to the surface with its prize
attached.

Iost of the data from thosze instruments would not
he analvzed until the crew got hack into port, but the
onsite monitoring efforts of the mizssion alowed us to
tae a “look™ at the activity that was taking place

s - R |
H'!'\z- (o ‘\‘.
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FPhato courtesy of Jolm A ThaF
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thousands of feet below us as we towed instruments
over the area & conductivity-temperature-depth
instrument (CTDY equipped with a senes of torpedo
shaped tub es was Lowered by a cable tow within a few

{514

!' b

=
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e

Felegse of the OTD fom the Fon Brown.
Photn by Jokm A Dot

meters of the ocean’s bottom and each bottle could be
“tnggered” to collect water samples at given points
The locations could be selected by an operator moni-
toring readout that cotmmunicated water temp erature,
salinity, and particulate matter 10 the water column.
Upott retrieval, the contents of each bottle were
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tapped to collect samples of dissolved helium iso-
topes, pH level, salinity and other chemical and hio-
logical compositions.

Az apat ofthe scentific crew [ was ahle to take
the controls on the CTD operation. [ issued instruoc-
tions to the winch operator as to speed and depth of
the CTD:. Traveling at sbout two knots per hour wath
three thousand feet of cable played out towing a
dewice over submerzed valeys, ridges and the occa
sional underwater mountain 18 akin to fiving over a
tnountan range traling a piece of heavy duty scien-
tific equipment far below and belund The challenge
1z to get wathin a few meters of the bottom 10 order to
collect samples without slamming the dewice into an
underwater mountain or bouncing 1t off the seafloor.

Iy duties on the second half of the cruize mowed
onito the deck of the shup where [ helped to ng the
CTD wath its bottles, suide the device on and off the
ship and collect water samples. As [ peered over the
CTD as 1t was deploved into the sea, I noticed the
mouths ofthe tubes opened wide like anest of hatch-
lings eagerly watting to he fed - an interesting
tnetaphor for the scientists eager to see what scienti £
ic nourishment might be gleaned from the effort

Tm,lﬂr - arf - gﬂﬂ Wm Mow in its eighth year, the Teacher-at-Sea

Program enshles teachers to ennich their
classrootm curnicula with a depth of understanding made pozsihle by lving and worling side-by-side, day and
night, with those who contnbute to the world’s body of oceanographic lknowledge. “The hest way to understand
enwironmmental science 13 to work wath those who practice it every day” notes Fear Admural William L.
Stbblefield, director of the Cffice of NOAA Corps Operations, which coordinates the Teacher-at-Sea program.
“Teachers who have actually zained hands-on expenience aboard our NOA S ships will 2o back into their class-
rooms 1n the fall much better equipped to get thew students excted shout learming through personal anecdotes,
pichires, a better curnculum, and abroader perspective”

To parhcpatein the program, teachers must be walling to subtut a detaled report of the cnse and 1deas for
implementation 1n the dlassroom and an article for publicahon or conduct a presentation at an educators’ con-
ference. Although the program ttself 15 free of charge, teachers are responsihle for paying their own transporta-
tion to the ship’s departure points though a school board or admimstration may pick up the costs.

Teachers can request applications for the 1999 Teacher-at-Sea Program by calling: (7571 44 1-6300; e-mail-
ing: Wanda Campbell@noaagov, or wnting: NOA A Atlantic Manne Center, 439 York St, Norfolle VA 235100
Applications are due hetween Jammary 1 and March & 1999 and are rated by arewiewpanel on how they mtend
to incorporate theit expenences into their cdassroom curicula Successful applicants can choose from severdl
research trissions ranging from one to three weels on the East, West or Gulf coasts, and only have to pay for
their transpottation to and from the ship. The program costs tapayers nothing, but ultimatel y many people,
including students, cain a greater awareness of the need to understand and protect the ocean and its resources.
HoaL Corpe, Office of HOAL Corpe Operations, and fleet: httpolanzne e hoas gos

gt VEWNTS Prograr: hitpo hanene prvel noaa gorefre ntsfobje ctives Jirod
The Ron Brown: htpofhanans peac hoaa govithiindex b

For more information:
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Kristen M. Fleicher, J.D., LLM.
Elizabeth B. Speaker, 3L

It iz sedicd theet the sefloor is o deserd, o vwist cred
mreiforrn woestelarnd, ol but deveid of fife.
Texthaols on the shelf in my lnhorcdory say so.
Bt I Fasow thed is not trie.

With these words, author Cindy Lee Van Dowver leads
readers of Deap Cream Jonrmsys into just that — ajour-
ney through her life as a sentist, a pilot who maneu-
vered asubmersible across the seafloor, a woman whoa
found inspiration as well as science at the hottom of the
OCEat.

As the first female pilot of Ahvs, the submersible
used to conduct research at great ocean depths, Van
Dover ventured miles helow the surface of the sea study
the wast array of manne species and ecosysterns found
in the deep sea especially at recently-discovered wol-
canic vents. Ahiz and the Woods Hole Oceano-
sraphic Institution were the keys to unlocking the mys-
teries about these new communities hecause “[a]ll of
the ecological rules were undefined.” Van Dover ex-
plains, “For those of us lucky enough to he involved in
this research, itis like discovering life on another plan-
et and hawing the pnwilege of being among the first o
study thatlife”

Van Dover eradicates the myth that the deep ocean
floor 1z flat, darlc and vmnhabited. Rather, from the
pilot’s seat, Van Dover found that the “seafloor can be
sutprisingly rich in wvisual textures”™ wath mountains
valleys, nfts and vents which are alan to volcanoes on
land. “Exploning the summits of submarine mountains,
[ have encountered inwerse “timbetlines” — only the
peaks were populated by stands of shrub like coral”
Speciesinclude sea cucumbers, corals, seapins, spiders,
and wanous species of crabs, tuheworms, mollusks and
shnmyp along with organisms never hefore wiewed by
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humans. Interestingly, some of the species surwved the
trip back to the surface through the vast changes 1n pres-
sure, light and temperature. “I have seen knots of sea
spiders cotme hack alive and squirtning in the hottom o f
the collection box, I have reached for slimy sea
anemones that shpped out of my hand like soap; [ have
felt somry for the captured ugly fish, all wrinkded and
squnty-eved and dead ”

When Van Dover reaches the deep sea wents, she
notes that the temperatire can vary tremnendously, The
wents bring water and sulfur up from the bowels of the
earth. “These hot springs easly nval thewr terrestrial
analogs in power and spectacle Pressure keeps the hot
water from stearming or boiling; it hecomes superheat-
ed, reaching temperatare of 350 degrees Celsius and
more. Venting water, emerging clear from the sea floor,
gquickly turns into turbulent plumes of “black smoke’ as
dissolved rminerals form particles on mizmng with sea-
water” After describing the types of hactena and rich
chetnical compounds that exist & sea vents, Van Dover
theorizes that “[d]eep sea vents may have been the site
where life originated on this planet” Her audience 1z
sometmes mterested 1n other aspects: she 15 asked “But
do they turn pink when they're cooked? az she
attemnpts to describe the oray-beice shrinp living a hot
springs desp tn the Aflantic Ocean, areasonable enough
gqueston since they crowd around plumes of black, wath
350° O water pounng out of smulfide chimneys of the sea
floor. (The answeris o)

WVan Dover's techtical wet captivating descriptions
of the seafloor communities she found culminate in her
wartung of the need for responsible stewardshup. She
wornes that “we could screw ttup badly, . wewall turn
wents mto toun st attractions untl we kall off &l the tube-
wortns. In their place, [tourists] wall see putple placards
with a rased impression of a tubeworm. Simple text
written at a third-grade level wall tell of what wonders
used to be present and remimsce about the past. . 7w/
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This fill, the Biloxi Bay Resort Group proposed a $1.3 billion resort for the city of Bilom, incduding a 542-
acre man-made 1sland, revamping of Deer [sland, three hotels, an 1,800-acre boat slip marnina 50-acre theme
park, and a 200,000-square foot entertaiinent, dining, and shopping complex.

Manatees seeking the wattn waters of Kings Bay, Florida, gained an emergency sanctuary this October when
the Fish and Waldlife Service determined the continuous human harassment threatened the creatures Located
a Three Sisters Spring, the sanctuary will be a temporary retreat for manatees duning winter months.

In Augnst, the Clinton Admint stration added the Lower Missi ssippi River in Louisiana to the list of “Hentage
Fivers,” protrising federal assistance to protect and restore the waterway.

Texas Sea Crant and Texas A&M University scientists have discovered genetic smilarities between humans
and dolphins noting that the genomes are hasically homologous. Scientists hope that their studi es wall indi cate
when dolphing and humans embarked down different branches on the evolutionary tree.

-
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by T Around the Nation and the World . ..
The Mational Undersea Research Center for the North Atlantic and Great Lakes has teamed up with the
Amencan School for the Deaf in Hartford, Connecticut, to teach manne sciences to deaf students using
underwater acoustics and SOMNAR technology to distinguish ambient noises in Long [sland Sound and the

Culfof Mane from the sounds of aguatic atmals and human activities.

In Cctober, the Earthjustice Legal Defense Fund and the TS Army Corps of Engineers in Seattle,

Washington, settled a lawsuit 1n which the Corps agreed not to dump dredge spoils at the mouth of the
Columbia River in Dungeness crab hahitat.

The Califorma Coastal Commission unatmmously approved construction of an expenmental artificial reef off
of El Segundo designed to improve the waves to enhance surfing and restore an eroding coastline,

In September, a fish known as a “living fossil”, the coelacanth, made its second appearance this century in
waters off Indonesia, surprising scientists that knew the fish only as a fossilized relic from the dinosaur era.
Soientists say that the fishlives in caves about 600 feet deep along the sides ofunderwater wolcanoes. Its fleshy
fins resembling haman limbs led to speculation of ancestral relations to land vertebrates.

Movember 21t was designated as the first “World Fisheries Day” by the World Forum of Fish Harvesters
and Fish Worlkeers. United States delegates sugeested that U5, fishermen celebrate by contributing a porti on
of their catch to chantable organzations in thetr cormunities.

The Cregon Sea Grant and Women’s Coalition for Pacific Fisheries have announced the Heads Up! web site,
an interactive bulletin hoard for industries fisheries agencies and interested parties to exchange up-to-date
information shout everything from repulatory changes to resources. Vidt it at hitpferwwr heads-up net!
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