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CINQUE BAMBINI v. STATE OF MISSISSIPPI AND
MiSSISSIPPI PUBLIC TRUST DOCTRINE

" Introduction

“Judiciat interpretations of the public trust
doctrine In  Mississippi have alternately
expanded and restricted ita scope, depending
on whether its focus was seen to be (1)
protection of the public right to use the waters
which cover Mississippi's wellands, or (2}

_-ownership of the submerged lands. With the

single exception described in the 1967 case
known as Treuting v. Bridge and Park
Commission of Bfloxi, the Mississippl Public
Trust Doctrine has been interpreted to hold that
the atate cannot convey title to wetiands (those

- areas which are subject to the ebb and fiow of
the tide} in fee simple to private owners for

private purposes. The aberration of the Treuting
case disclosed the proposition that under certain
circumstances, a conveyance of public trust
lands to a private parson need not "negate the
comprehensive public purpose [where] the

- totality of the [proposed] development promotes
. the public interest.” Thus, if private use was- -

‘determinad by the court not to interfere with the

" public’s right of navigation, awimming, fishing,

etc., then conveyance of wetlands Is not

" . necessarily inconsistent with the public trust

COASTAL WETLANDS PROTECTION LAW AMENDED

‘OnMarch 1, 1982, the Mississippl Legislature

.passed a bil amending 548-27-51 of the
" Coastal Wetlands Protection Law. Originally, this
. section simply authorized the Attorney General,
“or a diatrict,

or county attorney having
jurisdiction to bring a civil or criminal action to
enforce the provisiona of this Act,

The amendment, howsver, adds a new
provision which may serigusly compromise the
enforcemeant of the Act. Essentially, it provides a
mechanism for those who have done

" unauthorized work affecting the wetlands to
" obtain an after the fact permit. To do so one

subsequently files a proper application with the
Commission on Wildife Conservation. i the
Commission finds that the work has been
conducted in accordance with the public pollcy

_set forth in §49-27-3, it must isaue an after the

fact permit for the work. This is the same
standard under which normal permits are issued.

“At Its dlscretion, the Commission may also order

" as punitive damages a fine ranging from fifty to

one thousand dollars. Civil or crimina! actions

" may no longer be inltiated, unless the procedure

described above falls to resolve the violation.

doctrine as defined by Mississippl courts in the
past,

This expansive interpretation was undone in
1972, when International Paper Co. v.
Mississippi State Highway Department
reaffirmed the doctrine as prohibitive of

--conveyances of public trust lend to private

individuala for private uses. Treuting was
excepted as imited to its own facts, which arose
from spacial legislation directed to the particular
area, :
Recently, the Honorable Willlam L. Stewart,
presiding over the Chancery Court of Hancock
County, endorsad the /niernational Paper Co.
position In  Cingue Bambinl .
Mississippi. Cinque Bambini confirmed that “the
Public Truat Doctrine in Mississipp! has always

- held that the State of Mississippi is the absolute
. owner of the soll and of the minerals contained

therein and in the bads of ali it shores, arma and
inlets of ihe ssa wherever the tide ebbs and
fiows, as Trustee for the people of the State;
and, as Trustee, cannot convey the fitle-to the
iand baneath such waters below the maan high

water mark in fee simple.” Furthermore, “any .

deaed issued by an official of the State of

This means that one who fails to get a permit
‘before doing unauthorized work could escape
the heavier civil penalties that can be levied dally
against violators. i
Moraover, the procedure for getting an after

the fact permit appears to ba much simpler than

the one that is followed when a parson makes an
application before ha bagine work, For exampie,

_ itis not clear whether interested members of the

public will be entitled to demand a hearing before
an after the fact permit may be issued. From the
wording of the amendment, it would appear as
though the decigion to iasue that permit is
entirely at the discretion of the Commiasion. Of

. course, the decision to Isaue any permit is

ultimately a matter of the Commissioner's

- discretion, but public perticipetion ia one way to
insure that all sides of an issue will be

considered before a final decision is made.
Hopesfully, the Commisslon and the courts will

‘not construe this amendment in such & way that

interested parties would be excluded from the
decision-making process or that would allow
willfud violatora to avoid civil liability.

\cﬁy Jacobs
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State of

Mississippl, whara that officiel had no authority

of law to convey property in question, is
void . .. ."

What seems clear after Cingue Bambini ia that
the focus of Misaissippl's Public Trust Doctrine
has returned to ownership of the wallands,
shifting away from the Treuting emphasis on the
public right to use the waters covering such
lands.

Cinque Bambinl v, State of Missiseippl

The Cinque Bambini Parinership, joined by
ieasee Philips Pefroleum, filed an action on
Decembar 5, 1978, fo quiet and confirm title in
some 600 acres of marshland In Hancock
County. This acreage adjoins certain undisputed
property which was seitled in tha 18th and eearly
19th centuries, and since utiized by a
succession of landowners. The partnership
membaers, heirs of the original property owner
James L. Crump, claim title by deed to the
peripheral portions of this property, which
happen to be significantly affected by coastal
tides.

The deads in question purport to place into

~ private ownership all of the “inland area”

described. The landowners have for over 150
‘years pald taxes on the entire acreege in these
claims and grents. Indesd, private ownership of
the property was never questioned, until the
Miasissippi Marine Reaources Coundll included

. the disputed areas in lts preparation of a
" “Wetlands Map" of

Hancock County In
{Continued on page 3}

SEA GRANT AWARDS

The national Sea Grant Association recently
“announced the winnars of the Student Abstract
" Competition. We are proud to raport that twenty-
five percent of the papers chosen for
recognition were submitted by students from the
Misglasippi-Alabama Sea Grant Consortium. in
the Ph.D. category, Kenneth Anderson of the
University of Southern Mississippi won an award
for his paper entitied “Utilization of Chitin to
Control Pesticide Mobility.” In the seme
category, Stanton Fountain, Jr. of the University
of Mississippl Law School received honorable
mention for two of his works: “Public Rights in
Coastal Lands: Three Common Law Theories
Affecting Deer Island's Future” and “Littoral
.Rights: Rights of Property Owners Along
Mississippi's Tidal Waters." In the MS.
category, Loils Crump of Jacksen State
Liniversity received honorable mention for her
abstract entitted “Marine Algae in Production of
Fue¥’Chemical Feedstocks and Wastewater
Renovation.” Congretulations to each of these
Sea Grant student scholars!
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OPINION:

OiL AND GAS DEVELOPMENT IN THE MISSISSIPPI
SOUND— ENVIRONMENTAL CONCERNS

by Michael 7. Gibbs

The Mississippi Department of Natural
Resources, through Its Bureau of Geology and
Energy Resources, has announced plans to
jease almost all of the submerged lands in tha
Mississipp! Sound for oli and gas expioration.
New regulations have been promulgated and the

leages are expected to be awarded In July,
1882, Although ol and gas exploration in the
‘Mississippt Sound has been diacussed in the
past, this represents the first major attempt by
the state to cash in on the increased effort to
- develop ensrgy resourcas in this country.

The hopa is that the oil and gas industry will

. closely scrutinize the Missiesippt lands, and
there should be increased interest in the

.. Mississippt Sound as a potentiat source of oit
and gas due to the productive wells dritied in
Mobile Bay in 1880. Missaissippi leaders could
:not resist the temptation to fl the state’s colfers

- in the same way that the State of Alabama
* realized $400 million from the sale of gas leases
In Mobite Bay. The irony is that while other
states, principally Oregon and Californla, are
attempting to restrict federal oll leasing off their
coastal areas bacause of possible dangers to
gommercial- fishing, there has been relatively
littie discussion of the potential impacts of oll and
gas development in the Mississippi Sound.

While nearly everyone agrees that this counfry
“must undertake to become “energy
- independent,”" there are those who faer the

"‘possible environmenta! and soclo-sconomic
effects of oll and gas exploration so near the
Missiasippi Coast. Commercial fishing and
related industries are very imporiant to the
. coastal economy, and to the economy of the
- State of Missiasippi.
- - For those who are concernad about the
“impact of energy activity on the coastal
waetlands, there are some encouraging signs.
- The Mississipp! Coasial Program, implemeanted
- in 1980, provides a framework for managing the
.. physical, sconomic and social impacts of energy
oxploration. Tha Missiasippi Bureau of Marine
Resources has proven that it I8 capable of
* resisting ovartures from those who continually
point tc short range banefits of davsiopmant.
. This was clear in the Bureau's rejection of the
plan to develop Deer laland. But the Bureau of
Marine Resources will only be indirectly involved

" in ofishore energy davelopment, despite Its role

as the principal “"overseer” of Mississippi's
coastal wetlands. The Misaissippl Ol and Ges
Board regulates by permit the exploration,
- production and transfer of oll and gas in
Mississippi. Like ali state agencies, the Ol and
Gaga Board is bound by the Coastai Program, but
the Board's emphasis is understandably placed
on developing Mississippi's anargy resources.
Existing federal and state environmentat laws
_and regulations are appiicable and should insure

responsible decision-making. Even though the

submerged lends in the Mississippl Sound are
“owned” by the State of Misslssippl, varlous
federal agencles may be involved In the leasing
process, and will certainly be involved when
exploraiion and drilling bagine. Those agencies
should be less concerned with the Misslasippl
state treasury and more concemed with fulfifing
thelr legisiative mandates end protecting the
coastal environment,

Oil and gas development could have a
dramatic impact on the coastal aconomy. The
Coagtal Zono Management Act, pasasd by
Congress In 1872 to encourage states to plan
for development in thelr coastal areas, was
amended in 1878 to include a provision
providing funds to coaatal communities affected
by offshore energy development. Increased
enargy aclivity In coastal areas brought quick
population increases resulting in  crowded
schools and sfreins .on other community
services. Missgiasippi coastel communitiss, like
othar communities In the country, banefited
greatty from funds provided through the Coastal
Energy Impact Program. Those funds are no
onger available. Unforiunately, the impact on

Mississippl coastel arens resuliing from ofl and

gas exploration In the Misslssippl Sound could
be greater than anyihing that has been
axpeariancad in the past.

We do not know whether the Mississippi
treasury will be roplenished with oll meney, but
wao do know that Mississippi leaders have often

been shortsighted—with disastrous results. Any -

ravenues roalized from oll and gas exploration in
the Mississippl Sound should be used to provids
long-term educational and @conomic
opportunities to the State's citizens. Qil or gas
discoveries would undoubtedly bolster the
ceastal aconomy and would provide significant
opportunitias to Miaslseippi citizens, and if there
Is oli and gas under the Miasissippl Sound, it
ghould be developed. But planning for
menagemant of the possible adverse physical,
economic and scclal impacis is esasntial if the
Mississippi Coast is to remain “America's
Riviera,” and thoughtful concern for what will
remain after the oll and gas Is gone is essential if
coastal citizens are to retain the IHestyles they
enjoy.

Concern for economic productivity must not
overshadow all other concemns. Misaslssippians
should keap environmantal concemns high on the
agenda during the debate over development of
enorgy resources in the Miasizssippi Sound.

The viaws exprassed in OPINION are solely
those of ihe authors and do not necessarily
reflect those of any of the sponsors of the Water
Log. inciuding the US. Department of
Commerca, National Oceanic and Atmospheric
Administration, Mississipp-Alabama Sea Grant
Consortium, or the Sea Grant Legal Program.
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PROBLEMS ON THE
ESCATAWPA RIVER
by William B. Carter®

The Escatawpa River, flowing southward from
Alabama into the Pascagoula River in
Miasissippl, is an important fresh water resource
for the coastal areas of both states. Within the
last decade, a conflict over gilocation of the
Escatawpa Fiver has arisen between the states.
During e summer months, the lower
Escatawpa in Scuthern Mlssizsippi virtuaily driss
up, causing heavigr then nonmal pollution and
damaging economicelly important aquatic life.
There I8 concem among Mississippians that the
problem is causad in part by the actions of the
City of Mobile, Alabama. Mobile hes for many
years bean drawing part of its municipal water
supply from the Escalawpa's tibuterios.
Recently, the increasing withdrawal of that water
has been identified as a coniributing factor in the
seascnal reduced flow of the river.

In response to this problem, the Mississippi
Water Resources Research Institute has initiated
a study to be conducted by the Mississippi Law -
Research Institute with the assistance of the Sea
Grant Legal Program. A related study will be
conductad in Alabama.,

Interstate water dispules have iraditionally
been resolved in one of two ways. The feuding

. states may sua esch other In the United States

Supreme Court and the Court will simply allocate
the water between the states. Such litigation is
costly and time consuming, requiring in some
cases up to ten years to complste. The
alternative is for the siates o negotiate an
intorstate compact; baslcally, a contract
between the states aimed at resolving thair
differences over water use and aflocation.

An interstate compact is the desired solution
to the Ecatawpa problem. It is mora practicat and
leas expensive, providing an opportunity to the
states to determine their own soclution to their
problems. In a suit bafors the Supreme Court the
states must do what the Court orders, whether it
is in their bast interast or not. On the other hand,
a compact sllows the states to sit down and
mutually agree to work out their differences, fo
the satisfaction of each.

Before negotiation of a compact can begin,

- the states must secure permission from

Congress. Afterward, when the compact is
successfully negotiated it must be submittad to
oach state’s legislature for approval, subject to
the QGovermmor's wveto. When seach siate's
legisiature approves, the compact must be
submitted to Congress for its approval, subject
to Presidentia veto.

To ensure continued productive use of this
important coastal water resource, it is important
for Mississippi and Alabama to work together to
protect the Escatawpa basin. Studies such as
thoge presently being conducted are an
important step in that process.

“(wigam B. Carter s 8 1282 gmduste of the Univeralty of
Miasissippl Law School and former Sea Grant Legal Program
shident essistant, Ho s presontly amployed aa Logisktive
Assistant to Senator Thad Cochnan in Washingion, D.G.)
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. CINQUE BAMBINI (Continued from page 1)
complisnce with the WMississippi Coestsl
Watlands Protection Act. Based on the land
deacriptions contained thersin, the Misslssippl
Mineral Lease Commission executed oll, gas,
and mineral leases to Saga Petfrolsum U.S,, Inc.
in 1877. The varipus leages specified that the
leased acreage, including all submerged land

subject to the ebb and flow of the tide up to the

mean highwater mark, was cwned by the State
by virtue of its classification as public trust land,
The cbject of this suit was to determine the
extent of ownership of this area between the
complainants (by virtus of conveyance in fee)
and the State of Misslssippi (by virtue of the
public trust doctrine). The declsion would
‘Inevitably turn on the court’s interpretation of the
public truat doctrine as applied in Misalssippl.
Mississippi’s Publle Trust Docirine
The Public Trust Doctrine has origins traceable
to the Roman Emplre, which recognized the
pubtic right to meke free use of the seashore’s
" 'tidal area, as it was unowned by elther state or
individugl. English common law adopted this
“theory 1o the extent that lands lying batween
high and low tide were lands of the king, but held
by him as trustes in his sovereign capachly for ali
the people, and not by him in a proprietary
. capacity. The common law doctrine was carried
~over into the Unlted States, and, sa eerly as
“1867 (Martin v. OBrien, 34 Mies. 21)
“Mississippl courts atfirmed its acceptance,
. referring to 3 Kent's Comm. 427: “the shores of
‘.the sea below high water mark belong to the
- State as trusige for the public, and may, by
- grant, become private property, or the subject of
- an exclusive private right.” The trusteeship of
the State of Mississipp! was thus hald to be
subject only to the paramount right of the faderal
_.government to control
_navigation.
. As 1o the alienability of public trust lands,
Shively v. Bowlby, 152 1.8, 1, 11-13 {1884),
interpreted the common law rule to mean that
alienation of the State's title in tidelands (jus
privatum) was permitted, although such lands
-remained subject to the public’s rights (fus
publicum). Two years earlier, The lliinols Central
Railroad Co. v. State of Hllinois, 146 L).8. 435
. (1882), had stated simiarly that the State, as
trustee, had no power to dispose of the
tidetands in any manner inconsistent with the
- purpose for which the trust exists.
- Migsissippl had an opportunity to use this
““inconaiatency of purpose” logic (which it had
endorsed In Martin v. O'Brien) in Money v.
Wood, 152 Miss, 17, 118 So. 357 (1928), but
- "the court avolded it. Hara, a private individual
" purchased submerged lands in the Misalssippi
" Sound for the purpose of constructing an
~ artificial isiand with hotels and residences. The

~ court hald the conveyance null and void, relying

. on section 81 of the Missiasippi Constitution of
1890, which absolutely prohibits the
" puthorization of permanent obstruction of any
" navigable waters of the siate.
" Ina 1938 sult to determine ownership of sand
and gravel removad from the bad of an Inlet of
the Mississippl Sound (State ex rel. Rice v.
Stewart, 184 Mias. 202, 184 So. 44, 185 So.
: 247) the court held that the public trust doctrine

commerce and.
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prohibita conveyances of public trust lands in
feo simple to privete persons {for private
purposes, and riparign Intergsts end at the
ordinary high water mark. It was simultanacusly
acknowledged that the Ststs possesses "the
congequent right to use or disposs of any
portion theraof, when that can be done without
impalrment of the interast of the public in the
watars . . . and not Inconsistent with Section 81
of our constitution....” In this case, an
emphasis on “intended purpose of the trust,”
{rather than property right) was expressed for
the first time @as an Integral feature of

.- Missigaippi's Public Trust Doctrine.

More recently, the trand in this direction
cuiminated with Treuting v. Bridge and Park
Commission of the City of Biloxi, 199 So. 2d
827 (Miss. 1967). in this case, it appeared that
the central issus 23 seen by the court was not
may the State convey property rights In public
trust land; and not whether the proposed
development was inconsgistent with the intended
purpose of the frust; but whether the doctrine

was dynamic, 8o as to allow the intended

purpose to be changesble with the times.,
Treuting concerned a fact situation almost
identical to that in Money v. Wood, except that
by act of general lsgislation the State had
authorized the sals of submerped land to the
Bridge and Park Commission, aa well aa the sale
by the Commission to private persons or
corporations of such lands that have become
unnecessary for public use. The Commission’s

plan for development of the area inciuded the:

following: 27 percent of the land devoied fo

- public uses; 20 percent, streets and utilities:

and the remaining 50-53 percent, residential,
commerciel, and resort devalopment. Evidence
Indicated that the project would not interfare with
fishing and navigation and would probably
anhance these activitiss,

The court found that the proposed
development would not constitute permanent
obstruction of navigable waters within the
meaning of section 81 of the constitution.
Further, the court heid that the stete, which
holds title to submergad lands in- truat for the
purposes of navigation, flehing, and bathing,
may convey thesa lands for public purposes
without interfering with the original trust. “If a
use only indirecily served the public interest,
that use is not necessarlly inconsistent with the
public trust doctrine,” and H the overali
development promoles the public Interest,
incidental private ownership is unimportant,

By 1972 howaver, the court reireated
dramatically from this holding and restricted

“Treuting in its terms to the circumestances there

existing which arose from special legisiation
directed to a particular area. /nternational Paper
Cornpany v. State Highway Department, 271
So. 2d 395 (187 2) concered both submerged
land and accreted porticns of land which once
had bean submerged but were no longer subject
to the ebb and flow of the tide, ali of which
International Paper acquired by mesne
convayances in 1887. International Paper and
its predecessors had paid texes on the property
since 1884, when it was first sold pursyantto an
act of legisiature, The court hald that the 1884
sale was |nvalid and that titla to the marshlands

_ reaffirmed in 1982.
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(subject to the ebb and flow of the tide) as well
as to the fast dry lands was In the State.
Moreover, the State was not estopped from
esserting its title.

This decision wap bassd on an over-simplifled

viaw of Mississipi'a Public Trust Doctrine as it

stood befora interprated in Treuting: “the State
cannot convey title to tidelands in fee simple to
private owners. for private purposes.” A
significant retrenchment after Treuting,
imernational Paper Company complotely
disregardse the righis of private parfles. A 1975
article by J. J. Johnson and C. F, Johnson Hl
("The Mississippi Public Trust Doctrine: Public
and Private Rights in the Coasta! Zone”, 46
M.L.J. 84, Ill) points out that “the poselle
ramifications of this decislon are
staggering . . . . Development in the coasial
area would come to an abrupt halt . . ., [having]
left individual property owners wondering
whether they own the land upon which they
have been paying taxes and perhaps making
valuable Improvement.... The decision
departs from the common law doctrine whiph
was purporiedly sdopted in Mississippl by
placing too much emphasis on state titte and
ownership.” it was hoped by many that this
inequitable decision would not ba allowed to
stand. : )
Conclusions of Law in Cinque Bambinl

The holding of Cingue Bambini, May 1982,
froze the public frust doctring into the rigid
stance taken in /nfernational Paper Co.

Addresasing first tho question of the proper test
to use when separating pubiic trust land from
private property, Chancelior Stawart found the
“abb and flow tes{” io be the appropriate one for
application In this case, rather than “navigabllity
in fact” as argued by complainants. Referring to
the Treuting case, ha stated that "this test
appears implanted in the law of our State and as
interpreted is flaxible enough to allow the
legislature of the state to effectively deal with
state-owned waterbottoms and tidelands when a
proper case i3 presentad.” .

Then Chancellor Stewart proclaimed tha
“Mississippl's Public Trust Doctrine has always
haeld that the State of Mississippi ia the absolute
owner of the title of the scil, and of the minaerals
therein contained, in the beds of ali its shores,
arma and inlets of the sea, wherever the tide
ebhbs and fiows [end regardless of .actual
navigability], as trustee for the people of the
State.”

Any deed which purports o convey such title
without the authority of law to do so is void, and
“the judiclal department is [Hkewise] without
power to grant title to trust properly to private
individuals, because fide lands may only be
disposed of as authorized by the legislature
within the narrow confines of the holding In -
Treuting v. Bridge and Park Commission."

Finally, a decree was ordered confirming title
to the 800 disputed acres in the State of
Mississippl and Saga Petroleum. Thus, the
1972 International Paper Co. interprotation of
Mississippl's Public Trust Doctrine, which
emphasizes pwnership of titte to the wetlands
instead of public usage of navigable waters, is

Catherine Mills
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. UNCLOS'III-—%Treaty Status

Introduction :

. “The Third U.N. Conierence on the Law of the
Saa convened on April 30, 1982, in New York
City to vote the approval of the Law of the Sea
Treaty. With seventaen western and communist
bloc  nations abstaining, 130 member-states
voted in favor and four {the U.S_, lsrasl, Turkey,

‘and Venezuela) opposad. Of those who
accepted the treaty, Canada, France, and Japan
aré the only large non-communist states.

-From the U.S. point of view, the troaty at this
point iooks as though it may “limp into force™ {to
borrow a phrase from noted authority J. Gambie)
without -genuine global acceptance. Further
discussion of the implications of the treaty's
current status requires some background
information on the substance of the negotiation

.+ process and the U.S. position throughout.

Background
" The tenth session of UNCLOS Il was
scheduled to maet in March 1881 to set the
stage for the final drafting of the Law of the Sea
 Treaty, a comprehensive agreement which
“would govern all aspects of nations' activities at
" sea. This sesasion was preceded by over fifteen
‘years of preliminary negotiations in the form of
draft articles on the territorial sea which were

WATER LOG
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circulated by the U.S. and the U.S.S.R., and on
fisheries by the U.S.; ten years prior, the U.N.
General Asgsembly first decided that a
comprehansive conference on the law of the sea
was imperativa, and requestad preperation from
ita Seabed Committee; and for seven years
before the - Spring 1981 session, the
Conference convened in annual and semi-annual
sessions which totelied over a full year of
meatings.

Having taken an active leadership role
throughout this period, the United States
unexpectediy put the brakes on the negotiation
process on March 2, requesting the deferral of
the termination of the Conferance panding a
complete and thorough policy review by the
Reagan Adminisiration. The Dapartment of
State's regrettably ii-timed statement explained
that a “comprehensive palicy review" was
necessary before tha previous U.S. position
would ba confirmed by the new administration.
On March 7, Reagan abruptly replaced several
senior members of the U.S. delegation and
named Ambassador James L. Malone as the
new Special Rapresentative of the President for
the Law of the Sea Confarence.

The sudden stand-offishness of the United
States met with much disfavor from the “Group

of 77", tha Chairman of which pointing out that
“[tjhe Conference concluded its 9th resumed
session with the hope that the long and costly
process of negotiating the Law of the See
Convention both In terms of manpower and
finances was nearing an end and that a new
chepter of International understanding and
cooperation was about to be written.” Critica of
the U.S. action meaintained that it violated the
spitit of the elaborate and tedious concensus
method by which the “compromise package.
deal” was construcied, step by step, over the
years.

In response, Ambassador Malone was careful
to express U.S. sensitivity to the concerns of the
other dslegates that the United States would not
continue good faith negofiation. However, from
the Reagan adminlatration’s point of view, it was
only reasonable and fair to aliow a “clean break”
by which the U.S. position could be- fully

- gnalyzed, then either reinstated or withdrawn.

Malone reasoned as follows:

Many of the provisions of the draft
convantion prompted substantiat criticiam
from indusiry, Congress, and the
American public [particularly Part XI,
concerning deap seabed mining). There
was also some question whether this
draft Converition was consistent with the

Uss. TECHINGLOGY
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stated goals of the Reagan Administra-
tion. erefore, the Administration
decided that it would be better to face
criticism In the U.N. than to proceed
prematurely 1o finelize a Weaty that might
fall to further our national interests.

Among the iasues before the Conference at
this point were major areas of agreement,
including the delimitation of maritima boundaries,
the exploitation of living resources in the see,
the conduct of marine acientific research, and
the protection of the marine environment. On the
other hand, areas of disagreement included
deep seabed mining and various procedural
issues conceming the treaty’s implementation,
in an effort to continue the negotiation process
_atits earlier pace, the resumed tenth session of

Auguat 1981 resolved several lass significant

isaues: Jamaica was selected as the site for the

Seabad Authority and Tribunal; the delimitation

of the economic zone was redefined in

equitable, rather than normative terms; a new
~ proposition was made for the participation of
international organizations; the revision of
serlous textual errors was deferred; and the
Draft Treaty was reissuad with a “higher status.”
~ ‘Meanwhiie, the U.S. delegation spealied ocut Its
concerns with the deep seabed mining regime in
greater detall In various ad hoc mestings
- scheduled to avold the appearance of
interference with the regular schedule of the

Contersnce. Other provisions questioned by
- Malone included the balance of decision-making

in the International Seabaed Authority, the right of
access to mining “without discrimination”, the
active promotion of deep seabed resources
 development, the provision calling for a review
conference, financial and budgetary implications
" In the treaty, ihe mandatory transfer of
- technology. the criteria for the distribution of
revenues, etc.
The Chairman of the Group of 77 defended

" the texts as representing maximal conceasions

of his group.
" Finally, the Confarence decided to postpone
the final vote on the Draft Treaty untl March
1882—glving the U.S. time to complate its
policy review and raturn to the negotiating table
as an active participant.

On January 21, 1982, President Reagan
announced his intention to resume negotiations
on the Law of the Sea Treaty, Without defining a
- 1.8, ocean polioy at that point, he specified six
‘objectives without which the treaty would be
considered unacceptable. The final agreement,
he declared, must be one which:

~wlill not deter the develepment of any
deap seabad minaral reacurcas to meet
national and world demands;

—will assure national access to these
resources by current and future quallfied
entities to enhance U.S. security of
supply, to avold monopolization of the
resources by the operating arms of the
International Authority, and to promote-
the economic development of the
resources;

~will provide a decision-making role in
the dsep seabed regime that fairly
reflacts and effectively protects the
polittcal and economic interests and
financial contributions of participating
states;

—witl not allow for amendments to come
into force without approval of the
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perticipating statas, including In our case
the advice and consant of the Senats;
—will not set other undesirable prece-
dents for international organizations; and
~wiil ba likely to raceive the advice and
consent of the Senata. In this ragard, the
convention should not contain provisions
for the mandatory transfer of private
technology and participation by and
tunding for nationa! libaraetion movements.

By March, Attorney Leigh Ratiner, uncfficlal
U.S. spokesman to the Conference and member
of saveral past delegations under the Carter
Administration, was qualifying the President's’
objectives as nothing new, but rather “the same
as those held by every American delegafion to
this conference ... since its inception.”

- Ratiner's warm raception by the Group of 77 led

to his announcement of a "more flexible”
position, invelving “the U.S. willingness to
accept some limitation on the production of
minerals from the seabed nodules the U.N.
hopes will be mined."”

In spite of Ratinar's outspoken gesture of
good will, by the end of April it was clear that
U.S. “flexibilty” did not extend to the six
objectives delinsated by Prasident Reagan, and
it wes this inflexibility which would cause the
LS. to reject the traaty,

After & split batween Ratiner and the American -

delegation (who percaived Ratiner's actions as
an effort towards the acceptance of a treaty per
se, without regard for the six U.S. objectives),
Ambassador Malone announced Ratiner's
resignation. He then stated formally that the
treaty in no way met the standards established
by President Reagan for continued U.S.
participation in the treaty process.

Thus, the United States stands clear of the
Law of the Sea Treaty as accepted by 130
members of UNCLOS il on Aprl 30, 1982,
However, the impreasion of & divided stance
may, quite reasonably, encourage the Group of
77 to believe that the United States will
aventually accept the treaty simply for the sake
of "world order”. The United States has an
opportunity at this point to mere fully develop a
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clear-cut ocean policy and dispal that
impression, perhaps even leading the non-
joining countries to produce a consensus on
some of the issues of the treaty which alect
them alk.

implications of the Curront Treaty Status

it is interasting to compare the 1982 results of
UNCLOS It with earller analyses of its chances
of success. In an article writtan by John King
Gamble In 1980 (“Where Trends the Law of the
Sea?’, 10 Ocsan Dev. & Intl. LJ. 81),
predictiona of the success of the treaty were
possimistic, leaning towards either complete
failure of the treaty negotiations or, at best,
ineffectiva entry into forca. Comparing the
UNCLOS It treaty process to the 1958 Geneva
Conventions, Gamble based his pessimism on
the observation that fewer nations actually
signed the 1958 Conventions than accepted
them, and fewer still completed the process by
ratifying them. Given an average Six-year delay
before such ratification, only fourteen states
gither ratifiad, sighed, or accepted alf five 1858
treaties—and, he continued, the Law of the Sea
Treaty is even more comprehensive than those
five of the Geneva Conventions.

In sharp contrast was the representative
opinion of Ambassador J. Evensen of Norway
{“Banquet Address”, in J. Gamble (ed.), The
Law of the Sea: Neglectad Issues, 1979, p.
535), who stated as follows:

We have a good chance of success for
many reasons. One reason Is that there is
an increasing understanding among all
countries and delegates that it is essential
that wa succeed. The new problems
which we face are of such magnitude that
unless we are to find solutions to them we
might enter into an era of unrest and
severe International tension. Secondly,
the Unitad Nations, as such, has invested
s0 much in terms of economic efforts,
expertise, and prestige in this conference
that it would be a severe blow to the
United Natlons as the world organization,
if the Confarance ware & fallure.

(Continued on page 7)

R. Doyel
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WHO OWNS THE MISSISSIPPI SOUND?

_ Since 19860, the ownership of certain tracts of
submerged land in the Missisaippi Sound has
been a bone of contantion between the United
- States and the State of Mississippl. In 1878, the
dispute intensified considerably when the
Biureau of Land Management published & “Call
for Nominations of and Comments on Areas for
il and Gas Leasing” in the Federal Register.
This anncuncement Included a map of the
Missisaippi Sound indicating that certain tracts
_therein were under the exclusive jurisdiction of
the. federal government. The four tracts of land
- that were claimed by the Bureau consist of one
small area north of Cat Island, a large one'noeth
- of Ship Island, a small one north of Horn leland,
-and one north of Petit Bois and Dauphin islands.

The Submerged Lands Act prevents the

tederal government from claiming any land within
~three miles of the Missiasippi mainlandg or within
a three mile area around the stete-owned barrier
.lslands. The tracts just described are the only
areas in the Sound that are outside of these
“three . mile territorial iimits, and they are

- _ completely surrounded by submerged lands that

unquestionably are owned by Mississippi.
‘Undoubtedly, the federal govemment is
 contesting state ownership of these isolated
- pockets only bacause there is soma indications

" that ol and gas fislds may be present beneath

-the Mississippi Sound.

.original colonial had.

']l{lg LINE!

FUTURE SITE OF
OFESHORE ©OIL PLATFORMS

No MAITER WHo wiINg,
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After the federal government had made its
position clear, the State of Missiesippl sought 2
‘supplernental decree which would quiet its titie
to all the submerged lands in the Misalssippi
Sound. This case is scheduled to be heard by a
Special Master In Memphis later this ysar. This

hearing I8 one part of a larger action, United

States v. Louisiana et.al.,, which bagan In 1978,
and which invoives similar claima by other states
&3 well as Misailasippi. :

The State of Mississippi, in order to quiet its
title to lands under the Sound, must convince
the Court that the Sound is an “Inland water.” It
has advenced three arguments, to be
considered in the alternative, to support this
contention.

First, the State has argued that its act of
admission, The Mississippi Enebling Act,
established as its southern boundary the Guif of
Mexico which tiss seaward of the barriar islands.
The State contends that this makes the Sound
an intand water since it i3 within the State's
original boundary. Under the case of Pollard’s
Lessee v. Hagan, ell states entering the union
after the Revolution are to have the same
ownership rights to submerged lande as the

Missiasippl, like the original states, shouid have
titte to its Inland waters, including the Sound.
) {Continued on page 7)
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BOOK REVIEW

Preserving the Pascagoula

by Donald G. Scheuler :
(Published In 1980 by University Press of
Miasissippl with cooperation and support of the
Mississippi Widlife Heritage Committee)

Preserving the Pascagoula I8 a well-written,
informative and exclting account of the process
that led to the State of Mississippl's acquisition
of 32,000 acres of ths magnificent Pascagoula

_Swamp in southeast Mississippl. It not only

introduces the reader to the key figures

- responsible for the saving of the Pascagoula

Swamp, but also details the successful political
atrategies used by them. The story of the
legislative batle over House 8l 814,
authorizing $15 million for the purchase of the
Swamp, is parficulerly interesting. But the story

is more than the ratelling of the preservation of

one of Missaissippi's natural wonders. it is also
the story of how Migsissippi's Widiife Heritage
Committee has served as a modal state heritage
program for identifying and profecting unique
and diverse ecosystems before they are
destroyed forever. | highly recommen this book
to all who have taken pleasure in nature’s bounty
and felt a need to preserve encugh of its
uniqueness as a heritage for future generations.
Casey Jarman
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This nowoloner Is & quarterly publlcatlon reporting on the activities

" of the Mississippi-Alabama Sea Grant Consortium and on issuss and

_mnhnﬂocﬂnghMisslubpi-Ahbunacmwm The purpose
“of the newsietter is to increass public awaroneaaofcouhl'
.problems and issuss.
o IfyouwouldltketorocoivemmiumoftthaterLogfreaot
charge, please send your name snd address to: Sea Grant Legal
 Program, ‘University . of - Miasissippi Law Cenier, Universily,
Mississippi 38677. w:wolomauoguﬁonai‘ortoplmyouwould
like to s0e covered in the Water Log..
Thbpubllcaﬂonmpreparodwihfmnchlaulsmefromme
U.8. Department of Commerce, National Oceanic and Atmospheric.
Administration, Office of Sea Grant (Under Grant ‘Number

. NABTAA-D-00050), the State of Mbaluipp& and the University of

mapplwc-nm

" Editor:

Mike Glbbs
: Jarman -
Editorial Assistants:
- Cathy Jacobs
‘Catherine Mills

| ~ NOTES
Due to e:denslve criticiam from state govemmems environmental

groups, enct members of Congress, NOAA's regulations for
determining whether federal activities that directly affect the coastal |

zone are congiatent with approved state ooaslal zone management |

programo have been withdrawn.
The Mississippi/Alabama Sea  Grant Consortium is again
cooperating with the. University of Miam {Florida) Merine Science _

_ Program in a summer coursa in field oceanography. Max Flandorfer,

MASGC Program Manager, will teach in ereas of marine chemistry
and shipboard ‘operations and will participate In the cruise. Two

‘students from Jackson State University (8 Consortium institution),

Comelus Griggs and Alexander Norman, will be attending the
course. The course will run from July 5 through July 23 with July 11
through July 17 apantntmlnheSh’altsofFloﬂdaand the

Bahamas.

The Misslasippi Leglslature has created a new fultime podtion
beginning July 1, 1982, of Environmental Permit Coordinator within_
the Mississippi Depariment of Economic Development. The
Environmertal  Permit Coordinator will . be responsible for -
coordinating end jmplementing the “‘one-stop permitting"” !eglslauon ‘
(MISS. CODE ANN. §§25-45-1 through 11) end to serve as a
kaison between all agencles ‘of the sme aﬂecled by one-stop ]

perm!ttlng
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mdmmmmmmmmmmamm - hv

" 'The University of Mississippi

- Sea Grant Legal Program Non-Profit Org
 University of Mississippi Law Center US posiage:

- Unlverslty, MS 38677

Permil No 6.

“.;_ R



