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The Development and
Implementation of Louisiana’s
Artificial Reef Program
m.
Rick Kaspraak
Charles A, Wiloon
Villere Reggio

INTRODUCTION

In 1947 the oil and gas industry made a significant step
towards offshore development when the first well was drilled
out of sight of land. This well was in the Ship Shoal area
approximately 12 miles sowth of Terrebonne Parsh in appros-
imately 16 feet of wuter, This was also the beginning of Low-
siand’s offshore odl and gas boom. Today there are over 4,500
oil and gas structures in the Gulf of Mexico, These struc

tures supply approsimately 25 percent of the LLS, anmual pro

duwction of natural gas and about W) percent of its oil,

In addition to meeting the natiom’s energy needs, these siruc
tures also form one of the world’s most extensive artificial
reef systems. For over forty vears fishermen from Louvisiang
and neighboring states have recognized the bountiful fishery
harvests that exist beneath these structures. These platforms
are so popular as fish havens that over seventy-five percent
of all effshore recreational fishing trips leaving Louisiana
ports are destined for one or more of these structures.

Both recreational and commercial fishermen report larger
cafches near platforms. Sport divers, whether spearfishing
or wking pictures, find a greater wariety and mumber of
xrr:l;il:-. when L!ll.-i:ng beneath these steel struchines. Rn:pl:lt‘L‘a
indicate that a single petroleum platform naturally harbors
twenty (o fifty times more fish than do the nearby soft bot-
towra hakutats of the Galf. Ir has been estimated that the typical
oil aned gas structure wy 150 feer of water provides up o mwo
avres of hand Botion habatat, This hand botoan habicar s [par-
ticularly important off Lowisiana where natural reefs are
scpree, and found only i waters 400 o G0 foet deep.

Linfortunately, many fishermen have gone to their favorine
g 4,1n]_1_,' 1 Dimed I'IIiHHII'IL. Federal ragu]alinng and inter-
naticnal treaties regquire platforms w be removed within one
year after an ol and gas lease has been terminated, Over 470
pla,1|i'rrr|u~ hadd Besn removed a@s of 1986 with an esnmaed
25000 piul;jurrnz uﬁpﬁ;tﬁl_‘l 1 el therr pl‘i1r|:|.r_l.' life asz an oal
and gus strusture by 1996, The removal of these structures
is a major expense to the 0il and gas mdustry, a loss of vital
fishery habitat for many marine species, and a loss of frvore
fishing spids,

LOUISIANA ARTIFICIAL REEF INITIATIVE

In the rvid-19800% several events oocurred that would offer a
renewed opportunity for Lowisiana’s “de facto” artificial reef

syaten, In 1984, United States Scrater John Breaus authored
the Matonal Fishing Enhancement Act (NFEA) §ELLS.C
EE2I00-2106. WFEA provides states with guidelines 1o
establish well-developed, well-organized artificial seef pro-
grams, Im 1985, some Louisiana citizens formed the Loui-
wian Artifeeial Beel mmitiative (LARD o halt removal of off-
shiwe ol and gas structures and loss of vital reef habita and
associated Niabing opporminicies. LART was a unique blend
of state, fecleral and unpversity representatives, members of
varpoes recreational and commercial fshing mnleresis, and
representaiives of Loutsianas oil and gas industry,

Modehng state legislition afler NFEA, LART members
developes] the Lomsiang Fishing Enhancement Act, or Act
10 e prowide the suthority 1o develop a comprehensive
artificil reef progrom oy Lowistana, Signed o law on June
25, 1986, Act W0 established the Lowmsiana Artihcial Resl
Development Program and named and cutlined the duties of
the three participating agencies, This progrvm wis grven the
responsibility of siting, maintaining, and enbancing arifil
reefs in both state and federal waters off the Lowsiana coast,
utilizing but not limited to retited oil and gas struchures,

The program is administered by the Lovisiana Department
of Wildlite and Fisheries. Technical support for siting and
monitoring the reefs is provided by the Center for Wetland
Resources’ Coastal Fisheries Institute and the Lowisiona
Geological Survey, both located at Louisiana State University.,

The Act also created the Louisiana Artificial Reef Council.
The Council is composed of the Secretary of 'Wildlife and
Fisheries, the Dean for the Center for Wetland Resources,
and the Director of Lovisiana Geological Survey. The Council
was catablished o oversee development and implementation
of the program as well as other program components,

The Act established the State of Loulsiana as the permitiee
for the artificial reefs developed under the program's juris-
diction and appointed the Lovisiana Department of Wildlife
aml Fisheries as agent for the stae. The state asaumes legal
and managerial responsibility for the reefs upon placement
within the established reel permin arca.

Act WK mandated that a plan be drafted 1o establish the
ratonale and operational  guidelines for the program,
1n|;]u|.]|r.|l|_ the criteria for hi[i.ug artifperal reefs in Lowisianss
waters, The Loasiang Artificial Baeel Plan was deafied IJIJrII'I]:L
1957 and approved by the Senate and House Watural
Resourees Commattes o Uclober, A Ienglll.].' proess aden-
tifved areas where reel developrsent was inappropriate, such
s shippang lanes, pipeline corrudors, bottoms traditomally
used by the commercial fishing industry, as well as existing
live baodtonmes, ARer thes, IH.IHI.II.: hl:aringx wera hebd acrosg
sowth Lowissani 10 outlime the program and select aress where
reefs should be located. As o result of those hearings, eigh
artificia] reef plunning aress were selecied where specific
artificial rect projects could be sited during the first phose
of the program {see fipure 1), The establishment of the eight
planning areas encourages oil and gas industry cooperation
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bocause it facilitates planming for abandonment schedules of
their offshore Gcilities,

Act W0 established the Lowisiana Amificial Reef Trust Fund
o finance the program because no monies were allocated
from the siabes generd fund. il and gas companics are asked
io donate & portion of the savings they realize through partici-
pation in the program. The donarions are deposited into &
legislatively protected trust fund, and the program is operated
with the interest generated by that fund. Tt has been estimated
that the oil and gas industry can save one million dollars or
mare per structure, depending on waler depth, by comverting
its obsolete strictures intn arificial reefs, as opposed fo the
traditional onshore abandonment. The states operational
expenses include, but arc not limited fo, program ahmn-
stratiom, memitoring and rescarch of reef sites. and buoy pur
chase and mainenance for the amificial reefs,

IMPLEMENTATION OF THE ARTIFICIAL
REEF PROGRAM

Since the Lowizana Armificial Beef Program was approved
in 1987, three armificial reef sites using the underwaber sup-
port strectures (platform jackets) from five ohsolete petroleum
plutforms have been established offshore Lousiana. The first
reef was created in October of 1987 when Oy Corporation
(formerly Cities Service) donated the jacket of o lurge eigh
pile structure, Since the 3,500 ton structure was already in
one of the eight planning arcas selected by the Council, the
structure was wppled in place in 238 feet of water south of
Marsh Island, Louwisiana.

Chevron USA followed ten months Later, toppling one of
its former production platforms twenty-eight miles ofl the
southesst coast of Lowisiana. Apain, the structure was o a
Council-approved planning arca and wos toppled in place in
102 feel of waler.

Lonisianas third reef was a cooperative efforl befwesn
Mobile Exploration and Producing and Exxon Corporation.
Simce the structures scheduled for removal were ned in a
planning area, the participating companies had to transpos
the struciures from offshore Texas to offshore Louisiana.
Exson towed twe of its structares paenty-five mibes o the West
Camseron Planning Area and placed them on the permatied
reef site, Mobile removed and transported its structure over
2 miles from a location off Corpus Christi, Texas (o the
established arnificial reef site. Each company also has an
petively producing platform within the state permitied sie
scheduled 10 be abandoned within the next few years. Both
of thess structures will likely be toppled in place once they
cepse production and are slated for removal,

CONCLUSION

Cfchore ol and gas operators continue to express imeres]
in participating in the Louisiana Anificial Feel Program
Megstiotions o obtain plarforms and associated monetary

donations are done on & case-y-case basis between the
operator of the platform and the Department of Wildlife and
Fisherses. The sime. location, distance from shore, water
depth, resale value, and proximicy to a reef planning aren are
a few of the factors that affect the cost of converting a plat-
firm into @ arificial reef. All factors considered. it is not
always economically feasible o convern a platform into o reef,

Currently, the Louisiana Artificial Feef Program is
investigating and cstablishing guidelines for the creation of
artificial reefs in Louisiang's state and inshore waters. The
first prierity is o identify obstructions in Lovisiana’s coastal
waters that are already acting as de facto reets. To date, over
G000 wellheads, shell pads. and platforms hive already been
identificd and their locations mapped, ldentifying and
evaluating these obstructions is necessary to determine their
etfectiveness as reel maferials and to decade whether or nol
io enhance some or all of these recfs with additonal materials,
Plans by the Lovisiana Department of Wildlife and Fisheries
are underway o produce mops of these locations and
distribube them to fishermen

Federal and state governments, the oil and gas imdustry,
as well as commercial and recreational fishermen hire already
benefitted from Louwisiana’s artificial real progrom. 1wl ke
continued cooperation of all the groups mvolved and suppor
of the Guolf user groups fo ensure that Lowsmnas program
will enjov continued success in the Tuiure,

Rick Easprook is Lowisionas Anificial Beef Coordingtor,
Charles A, Wilsor i5 an Associate Professor ar the Coastal
Fisheries Instimte, Lowisiong State Universicy Villere Reg
gio is Ourdoor Regional Planner at the Minerals Manage
ment Service, The views expressed in this article are those
af the aumhors and de wef recessary represent Bre opinions
of the editors or the Mississippi-Alabama Sea Gram
Ciorsarsium, [
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Development of an Artificial
Reef Plan for Texas

b}.
Brenr Dansby

INTRODUCTION

Artificial reefs ane structures or systems of structanes placed in
waters for the purpose of enhancing fishery resources. Man
has effectively used artificial resls o aliract aguatic orga-
misms for several centuries, bt as cnastal populations and
worldwide fishing pressure increases, so will the demand for
additional sites.

The Texas Parks and Wildlifie Department (hercinafier refer-
red 1o as Department) has been involved in artificial reef con-
struction since 147, A ol of 68 arificial recls, covering
erver 1,200 acres of bottom substrate, have been constructed
since K47 in Texus bays and the Gulf of Mexico using various
materials such as ovsier shell, tnes, cars, construction rub-
hle, barges, pipes, drilling rigs, and ships. However, a 986
Department study of existing artificial reef sites in Texas found
that only 50 percent of these reefs remained in existence. The
pEmaining structures were silted over of had been constructed
of materials that had rapadly eroded. Awvailability of resf
building material has never been a problem because numerous
oil eompanics, interested user groups, and private individuals
have offered the Department an assortment of material thit
wotld be difficult o dispose of otherwise,

In addition o intentionally construcived artificial reefs, over
2000 unintentional resfs exst in Texas waters in the form
of piers and docks, jetties, ol and gas well shell pads,
offshiore petroleum platforms, and open water dredge spoil
areas, Thess unintentional reefs cover over 400000 actes of
baEain arca.

LIBERTY SHIPS

The most poteworthy sontribution 1o artificial reef develop
mieitd in Texas began i 1973 with the adoption of Texas Senate
Besodution 102 which mondated the scquisition of Liberty
Ships for creation of amificial reefs. The Texas Coastal and
Marine Council (formerly the Tesas Council on Marine
Related Affairs), in comjunction with the Department,
acquired title to taelve of the farty-two available Liberty
Ships. The major impetus for development of Liberty Ship
reefs was based on strong historical interest by recreational
fishermen, combined with @ steady increase in the coastal
populatian of Texas,

Although funding for the Liberty Ship program was limited,
sulvage from the acquired vessels generated 5432 000, This
money allowed the Marine Council w meet federal require-
ments and to maintain navigational asds on several sites for
 short interval. Tifle, maintenance, and marking respon-

sihilities for the Liberty Ship sites and the proposed Flower
Ciarden site were transferred 1o the Department in 1985 when
the Marine Council was dishanded. The permit for the Liberty
Ship recfe is renewanble and may be amended to allow
petroleum structures to be placed on the reefs, provided that
certain size, placement and marking criberia are met.

MANAGEMENT CONSIDERATIONS

The debate amoeng artificil reef authorities continues
center around the guestion of whether reefs actually increase
fish biomass or merely concentrate the already existing
hicmass. Thers is evidence that artificial reefs attract fish,
bt many cxperts believe that the placement of more of these
gtriscrures could be detrimental in areas where fish stocks are
already overfished. For example, the red snapper - 4 migor
recf fish in Texas offshore waters - is currently being over
fished. Management efforis that concentrate this species and
thereby increase its vulnerability 1o angling can only serve
te harm the population. A promising management sirutegy
may be 1o regquine the Gulf of Mexico Fishery Management
Council to designate arificial recfs off Texas as special
management zones before placement begins. Within thess
zones, recf monagers could impose gear restrictions o tanget
virtually amy wser group, thus assuring the artificial reef will
be compatible with the original intent of the permities,

TEXAS ARTIFICIAL REEF PLAN

Om May 1, 1989 the Texas Legrslare enacted Senate Bill 5,
which delegnied general duties w the Depamment to creale
a state artificin] reel plan for the purpose of promeoting,
developing, maintaiming arkd monitoring arificial reef poten-
tial in Texas to the limit of the Texas Territorial Sea (out
% nautical miles) and in the Exclusive Economic Zone adja

cent o Texas waters (oul o 200 nautical miles). The Bill man

dates that the Department establish an advisory committes;
serve as permitiee for artificial reefs; plan and review private
permit applications; coordinate with state and federal agen-
cies; conduct public heanngs; oversee maintenance, Consire

tion, and placement requirements; and develop rules amd
guidelines comcerming the collection of fees. gramis, art dona-
tions to the Arificial Reef Fund.

The final goal of the plan is o establish artificial reefs that
enhance and conserve Nsheries resources, facilitate wse and
access by recreational and commercial fishermen, minimize
conflicts and risks (e.g. environmental, personal, public
health, and property s while also limiting the effects of hshing
prossure on mverexploited stocks.

As directed by the Legislanire, the Texas Parks and Wilihte
Commission appednted a nine member Texas Artificial Reel
Advisory Comminee o advise and make recommendations
to the Department on details and specificiations of the plan,
The committer comsists of the following members:

e e e e i e R e T
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Orpanization Member

b & saliwater spors ﬁ:hing Eroup Irtw Basco

21 &n ollshore il & gas company Win Thormien
3 e Temas wuris) industry Eugene [hlbeck
4) the Geseral Land Office Greg Pallock

51a shnmping orgarizaiion
&1 a Texas diving <lub

Hurris Lasseigne
Firn Marrison

T the Astormey General's Office Tim Mariog
81 o Tenas university Willinm Fisher
91 &n environmenial Rroup Sharron Siewar

Senate Bill 5 crestes an artificial reef fund and directs the
Department, in conjunction with the Artificial Reef Advisory
Committee, w develop rules and gusdelines tor collection of
fees, grants, and donations of money or materials to this fand.
Although the Department may accept Anancial assistance
from outside sources, the bill stipulates that no state general
revenue funds may be expended. OF course, the possibility
exists that a donor-funded program my not penerane the fands
necded o sraimtuin artificial reefs perpetually, and at this ime
it is unclear how the neccssary long-term funding will be
provided,

Senate Bill 5 removes liahility from the state or a person
who has transferred title of construction materials to the state,
However, construction materials must meer applicable
requirements of the National Fishing Enhancement Act of
IDR4, the U5, Department of Interior, and all applicable per
mits before liability is removed. It is likely that the Lahaliny
question will ultimately be resolved only in a cour af liw,

The Department was directed by Senate Bill 5 1o complete
the artifici] reef plan on or before September 1, 1990 Seall
began preparation of the plan in June of 1988 in accordance
with the Department's six-year plan. 1t is already clear that
the relatively shallow depths in offshore regions along the
Temas Gulf coast will create several armificial reel manage-
ment problems. First, it is difficult to place artificial reefs
in locations that can be wilized by all user groups, Marking
consiraints. bottom composition, storm and wave energies,
witker clarity, and interference with shipping and national
defense may roquire many reefs to be located beyond the
distance most recreational anglers are willing tw travel.

CONCLUSION

Senate Bill 5 represents a sound foundation for the develop-
ment and management of artificial reefi. However, scientific
evidence available at this fime is mixed on the benefits of
artificial reefs 1o the long-term management of the fisherics
for reef fish. There is evidence that introducing additional
artificial reefs would tend to concentrate reef fishes and. v
making it easier to catch them, would lesd 10 a net decrease
in the binmass of the fishery. Purther research on artificial
recfs is needed o assess their impact on fish populations.

Bren Dacsbry was one of the origing! authers assigned 1o the
Texas Artificial Reef Plan and is emploved as @ blolegist in
the Coastal Fisheries Branch of the Teras Parks and Wildiie

Depariment. The views expressed in this arsicle are those i
the author and do aol necessarily represent e apinions of
the editors or the Mississippi-Alabama Sea  Grane
Consortiuem. ]

Rigs-to-Reefs in
Alabama and Mississippi

INTRODUCTION

Flatform jackets of effshore oil rigs provide an excellent
artificial habitat for a variety of marine species, Over a
relatively short pericd of ime, an oil rig will be covered with
biofouling organisms which will then provide places of
attachment for secondary organisms. This quick prolifera-
tion of marine life attracts many invertabrtes and fishes. T
is believed that the artificial reef provides protection against
currents and gives smaller fish shelter before they enter the
ool chain. Many fishermen, both commercial and recrea-
tional, have reported record catches in both size and volume
near ol rigs,

Acconding to the Outer Continental Shelf Lands Act, 43
LLEC. 1330 er seq. and Minerals Management Service of -
shore lease requirements, all offshore oil platforms must be
removed when production ceases, However, this remsval is
expensive and reduces the beneficial ecological aspects of the
oil rig and its surrounding esarine community. Tt is with these
ta considerations — the ecological benefits and the high cost
of remewal that the rigs-to-reefs idea was born.

This urticle will examine some of the economic and policy
implications associated with creating artificial reefs from
ohsolete oil rigs. It will then describe the legal structure
poverning rigs o recfs in the states of Alabama and Missis
sippa. Neither Alsbama por Mississippi has instituted pro
grums or legislation encoumging the use of ohaolete oil rigs
as artificial reefs. However, both states have enacted o permit
system to be followed by persons interested in constructing
an artificial reef that is applicable to petroleum platfrms.

DISCUSSION

Recent calculations show that over 4,500 ml and gas plat-
forms are located in the Gulf of Mexico. OF these 4,500 rigs,
approgimately 90 percent are in waters of f Loudsiona, with
most of the remainder in waters off Texas. In comparisen,
there are perhaps 20 to 30 plarforms ofl Mississippi and
Alabama dise o recent notural gas discoveries, Louisiana has
an active rigs-tn-reefs program — primarily because of the
logistical advantages offered by the large number of offshore
rjg;r- off als coast,

Logistses play an important role i the establishment of rigs-
to-reefs because of the great cost associated with rigs-to-reefs
development. When oil companies decide whether o scrap

h
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obsolete oil platforms or donate them for use as artificial reefs
the deciston is largely omne of economics. There are three
major cost eomponents o be considered in transforming eil
rigs into artificial reefs. These costs are: (1) the dismantling
vosts: (2) the possible salvape value lost by making the rig
imio u reel: and (3) the transportation and installation costs
The transpostation costs associated with rigs-to-reefs develop-
ment are usually the largest cost component, unless the rig
is l|1|'|p|-E|.1 in place.

In sumgde economic terms ol companies will donate
petroleum platforms for use as artificial recf only it the
dismuntling. transportation, and installation costs are kess than
the dollar value 1o be gained by selling the platform for scrap.
At the present time the conversion of & rig i an anificial
real is usually not profitable. An exception is the toppling
of a rig ut the site at which it lies, However, this normally
cannat be done Beeause mamy oil rigs are several mes larger
than the depth of the water in which they are simated. Con-
sequently, ecomomic incentives must he offered to the
petroleum companies, and ways must be found o absolve the
company of any future liability the sunken rig might pose.
If economic incentives are to be offered, then the ccological
and environmental benefits of an artificial reef most be
guanitified into dollars: not an easy Lask.

It hus been widely sugpested that petroleum companies be
given tux credits and tax deductions for donsting oil plattorms
for use xs amificial recfs. This is appealing at first examina-
tion; hewaever, termoval of the petrolesm platform is mansdated
by law, The offering of tax benefits would simply be a pay-
ment o follow existing law. It is also uilikely that such a
fax incentive plan would receive substantial support in Con-
press given the fact that with the exception of California and
thie Gulf states, no other states. would benefit from the sinking
of rips

Alabama

In 1953, Marathon Oil Company donasted an obsolete oil rig
to the Alabama State Marine Resources Division of the
Department of the Environmental Management. According
to the agreement with Marathon, the Stae of Alabama was
responsible for securing the necessary permits from the U5
Army Corps of Engineers. The State of Alabama would pay
no costs, byt weuld assume liability once the structure had
been sunk, It was peccssary o tow the g a long distance
from Loansiana waters. The oil rig was sunk on June 27, 1583,
approximately 55 miles southeast of Mobile Bay in 240 feet
of water, It would have been desirable o sink the oil rig in
shallower water, but this could mt be done because com-
pliance with 1.5, Coast Guard Regulations require that there
be at least 85 feet of clearance between the highest point of
the sunken oil rig and the surface of the witer, or & buoy must
be put inte place marking the location, Alabama could not
afford the cost associzted with maintaining a buoy, and thas
put the oil rig in deeper waler

Since 1985, Alubama has sccurcd from the Corps of
Engincers state oversight of artificial reef placement. The
Mobile District of the U.S. Army Corps of Engineers issued
o permits 1o the Alabama Deparmment of Conservation and
Watural Resources, authorized by Sechon 10 of the Rivers
and Harbors Act of 1899, 33 1L.S.C. §403 er seq. and Section
404 of the Clean Water Act, 33 ULS.C. 1344 of o, These
permits established two areas off of Alabama in which per-
08 using appropriate maserials can construct artificial reefs.
The first locwtion appeoved for artificin] reels 1s the area off
of Perdido Pass, The second location is for the area southeast
of Dauphin [sland.

Once the permit has been filed by persons seeking to con-
struct an artificial reef, it is reviewed by the Alabama Depart-
ment of Environmental Management. This review is con-
ducted to ensure the artificial reef will comply with state water
guality standards, The application for authorizations is cir-
culated to other state agencies for any objections. [t clearly
indicaies on the Alabama application for artificial reef con-
struction that special conditions may imclede “other restric-
tions which are reguested and appropriate from resource of
other agencies” 1 there are no objections. the Corps will isswe
an authorization for the reef construction 1o proceed.

Mississippi

Mississippi has established a permitting progrom similar to
Alahama's. The program has been initiated by the Mobile
District of the U5 Army Corps of Engineers and the
Mississippi Bureau of Marine Resources. Covered within the
program is the issuance of permits for activities in waters of
the United States, within the regulatory boundaries of the
Corps’ Mobile district. As with Alabama’s progrum, suthority
is pursuant to Section 10 of the Rivers and Harbors Act of
1899 and Section 404 of the Clean Water Act, The program
requires that any artificial reef constructed by an individual
of corporation be conducted in compliance with the state
coastal zone management program of the Mississippi Bureau
of Marine Resources,

The permits that apply to artificial reef construction state:
“any accepied standard fishery management technigue except
diking and filling m waters of the United Stites may be
authorized under this general permit” Any artificial reef con-
struction application penaining to the coastal waters would
be coordinated berween the Mississippi Bureau of Marine
Resources and the Corps of Engincers. If a person seeks o
comstruct the artificin] reef in outer continental shell waters,
the permitting will also be coordinated with the United States
Department of the Interior, Minerals Management Service.

According 1o a joind public notice issued by the LLS. Army
Corps of Engineers and the Mississippi Burcou of Marine
Resources dated September 7, 1988, 2 number of restrictions
will be placed upon persons or corporations seeking to sink

#
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petroleuns platforms as an artifeil recf. The most relevant
restrictions include denials for: (1) structures and activities
that may interfere with navigation; (2) activities which will
adversely impact. or threaten endangered species or their
eritical habitat; (3) activities which will impact, affect, o
otherwise degrade cultural resources such as archaeological
silzs (primarily historical shipwrecks); and (4) activities that
do mot meet state-ordered water-quality standards,

CONCLUSION

While Mississippi and Alabama have permitting procedires
in place, the permitting system iself will de nothimg
encourage the sinking of petroleum rigs for artificial reefs.
il companies will only domsate petroleum platforms for use
as artificinl reefs if the cost of donating them 15 less than the
amount received from scrap value. It is clear that economic
and logistical concerns will remain a major obstacle 10 an
active Tigs-lo-reeks program in Mississippi and Alsbama, Cur-
rentlv, obsolete oil rigs must be towed from areas offshose
of Lowisiona and Texas. This may change in the fulure as the
matural gas platforms off Mississippi and Alabama become
obsolete and need 1o be disposed. Until then, research should
comtimee o determime what role, if any, the states of Missis-
sippi and Alabama should play in encouraging the comver-
sion of ohsolete ofl rigs 1o artificial reefs. [

Bobert Ciraee

Liability Considerations in
a Rigs-to-Reefs Project

bry
Al Sage

INTRODUCTION

Legal liability considerations are & fact of everyday life; this
is no bess true in an artifcial reef project. Lighility considera-
tions in a rig-to-reef project are magnified to a certain extent
by the size of the materials, but the legal principles are the
same. The discussion below is intended to outlineg the law
affecting an artificial reef project, no small task since such
a discussion must take intlo account various statultes, regula-
tions and commaon law principles. Citation of these sources
i« avoided cxcept in a few instances. Almost wholly omitted
from the discussion is the broad field of environmental law
and resulting linbility considerations. Instead, the focus is on
commuon law theories of liability, liabiliny wnder admiralty
and maritime law, liability under the National Fishing
Enfamcerment Act (NFEA) 33 US.C, §82100- 2104 (the federal
law designed o cncourage artificial reef development), the
linhility considerations in the different stages of reef projects,
and defenses against liabilitv. As will be noled, this is an

unscttled area of the law. There are no repored cases
irvolving artificial reef liability issues, therefore one must
analogire when giving examples or illustrations of the saues.

THEORIES OF LIABILITY

The theory of linbility applicable to any particular cause of
action depends on the identity of the pemsons and things
imwodved, the place where an incident kes place, when it
takes place and why it ocours. A lawver begins a legal analysis
of liability much the same way a reporter begins 1o write a
story, by applying the five “Ws™ of the joumalist, and perhaps
adding an “H" for “how™. The identity of the actors, the things
involved, and sometimes the place. control the standard of
care owsd by one o another. The “where™ can, but does oot
always, control the particular law applicable 10 & case. The
“when™ and the “why" can determine the defenses available,
The “how™ may determine the applicable rules and can also
make available cenain defenses.

Beglipende

The term negligence 18 used to describe o theory of lability
that iz hazad on conduet that falls below that which the law
requires. 11 1% the failure w do something that a reasonably
prudent @md careful person would do under like cir-
cumstanves, o s doing of something that a person of
ordinary prudence would not do in o similar simation. For
a cause of action in neglipence 0 be maintained several
elementz mikst be present. There muost be a dury o act or
refran from acting; there must be a breach or violation of
thut duty; there must be a sufficient cawsal connection (refer-
red 1o as proximate cause) between the breach of dury and
the resulting injury; and finally there must be actual harm,
i actl, measureable harm for which the law allows
momelary compensation, It must have also been foresceable
that o bresch of amy existing duty would result in injury.
If u person could not reasonably anticipate that harm would
be the likely sesult of acts or omissions then liability does
nat attach

Since negligence is conduct that Gils w conform o the legal
standurd, the care required by the law in a given situation
is of great import. Most often the stndard required is
“repsonable care” under the circumstances, However, there
are situtsons that give rise 1o a greater degree of care. Those
who engage in “inherenily dangerous activities” {such as
dermolition work) are wsually called upon to exercise “extmor-
dinary cane”

Although the degree of care owed o a party is most ofien
that of reasonable care, there are exceptions based on the
status the low has given a particular individual. For instance,
trespassers may not be afforded the same degree of care as
one who is classified as an “invitee™ or “licenses”

The applicable standard of care is most often established
T cowrt determination. A court, after reviewing a Bt siua-
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ticm will often state that the conduct imvalvexd was of was not
neglipent, However, legislation provides ancther important
source for dictating the applicable standard of care. Legisla-
tion many either expressly, or by implication provade relicf for
damages caused by & violatiomn.

Tor illustrate how these principles would apply 1o artificial
reefs, consider the fodlowing fact situation. A diver 1s imjured
while diving on an artificial reef. The divers staus deter-
mines the standard of care which he is owed, If he is given
a status similar 1o an invitoe, he at least will be owed & dury
of reasonahle care, The next question is whether or not the
action or failere o st was a breach of the duty 1o exercise
reasonable care, Under the WFEA, the artificial reef
developer musl acguire a permit from the U5, Army Corps
of Engineers, The stziule and the permit both require the
developer o maintain the reef in good condition. 1f the reef
developer allows the reef 1o deteriorate when deteriomation
could have been avoided or remedied, or €ails to warn about
existing danger if the deterioration is unavoidable, a breach
of the duty to use reasonable care has probably occurred,
Consequently, if the developer owed a duty to the diver, and
breachsed that duty by failing to use reasonable care, resulting
in an actual injury 1o the diver that was foresecable, then all
of the elements for a neglhigence cause of action are present,
amd the developer is subpect o sual,

Strict Liability

Strict lizbility is a legal theory that imposes liability for
injury without consideration of fault. Under a strict lakdlity
theory one may be held Liable despile exerzising reasonable
care, This theory is most often appled in products liakility
cases, where the manufacturer of o product may be held
stricily liable for injurics resulting from a defiect in a pro-
duct even though the injured party canned prove negligensce
on the part of the manufacturer. The concept is hased on the
premise that when a manufacturer places his gonds in the
“stream of commerce”, he represents that they are suitable
for their mlended use.

A possible application of this theory to artificial reefs might
invalve reef material that is defective of the time the donor
of the material passes title to the reef operator or permitiee.
The NFEA provides that the domor of reef materials 15 not
linble if the material meets the applicable standards of the
Matiomal Feefl Plan and is "not otherwise defective af the time
title is transferred” Assume the case of an injury caused by
Iose material on an ohsolete oil platform used as a reef. Even
though the donor did not know of the defect and even exer-
cised reasonable care 1o find defects, an argument could be
made that he nevertheless is liable,

Maritime or Admiraliy Law

Maritime or admiralty Liow is a systerm of lsw that particularly
relates 10 marine commerce and navigation. Because it

extends o civil aciions for personal injuries or damige 0
property, thers may be circumstances surrounding artilicial
reef development when it would supercede non-maritime
theories of liability, This arca of law is complex and beyond
the scope of this article. However, one must be mware that
if an injured party is classified as a "scaman”, a completely
different set of begal rules may apply.

STAGES OF DEVELOPMENT AND
LIABILITY CONSIDERATIONS

Each stape of development of an artificial reef, whether
created by the wse of an obsolete oil rig or otherwise, may
have its own unigque risks. The follewing discussion briefly
cowers some of the liability considerations that should be made
at each stage.

Preparation of Materials

Al this stage of recf development a primary concern is the
prevention of polhotion of the marine environment and the
prevention of injurics to persons or property. Therefore,
attention should be given 1o ensure that the materials used
are as clean as possible and suitable for use as an arificial
reefl . Otherwise, a permities’s or operalors concerns about
limhility at this stape depend on how involved be s in the
actual preparation process. If the permitiee or operator is
directly involved, adequate risk management measures should
be tken, including procuring insurance where needed. On
the oiher hand, if the permittes or operator is oot directly
imvolvesd and does pot have any control over the process,
liahility concerns are not as great. For instance, if the actual
weork and clirect control of all actions taken concerning that
work is underizken by another party, the active party most
likely will occupy the position of an independent comtractor
and is usually solely responsible for any injury ciused by his
action. However, control can include instructions given o the
comtrictor a5 to how certain actions are taken; therefore, the
fact that the aclual work is done by ancther can, but does
not alwayvs, relieve a permittee or reef operutor of lability.

(Kl Platform Bemosal and Preparation

The comments in the previows section are applicable here
It is the oil company’s responsibility under the Cuter Con
tinental Shelf Lamds Act, 43 ULS.C. §31331-1356 and Mineral=
Manapement Service regulations 30 CUE.R., Part 230 {1989) o
remove and clean the platform or other material. If the oil
company contracts with someone else to do this, its contract
should provide that the contracior is solely responsible for
carrying out its task. In many cases, even though the con-
tractor will probably be considered an independent contractor,
these contracts contain indemnification agreements in case
of imjury.
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Towing Material to Site

Again. the same comments apply. In most cases, an indem-
nification agreement is entered into by the parties. Moseover,
the tow operator is almost always in the legal position of an
independent contracter and other parties will pot be held
liable for his actions because they do not excrt a significant
degree of contrd over those pctions.

Placement of Material on Bottom

In this stage, the legal lines between the permittee and other
parties begin o blur and the permittee may have a duty o
see that the material is placed in the proper location by the
towing contractor, This duty may be kessencd if the permittee
contracts with the tow operator to properly place the materials
and leaves this in his control. However, the permities is
charged by the permitting authorities (i.e., the US. Army
Corps of Engineers and the U.8. Coast Guard) with this
responsibility and it may not be possible o contract avay legal
lizhility, The permittec should work with the tow operator
tor enswre that the materials are placed in the proper location.

IF the tovw operator has not assumed or has contracted away
responsibility for proper location of the materials, the per-
mittes should be able to prove that the wew operator agreed
with the permittee’s decision abour placement of the materials.

Maintenance

Muintenance of the reef is the responsibility of the permittes,
sceording b the terms of the permit and general theorics of
liability. Most permits will probably require that the material
be maintzined in good condition. What that means is unclear,
because it nocessarily requires predicting judicial interpreta-
tion of permit language and safutory and regulatory provi-
sions. It is likely that most aificial reefs will be constracted
of materials that wall not last permanetly in the ocean.
“Maintenance in good condition” probably means regular
inspections and eliminating dangerous conditions, such as
remowval of loose materials that cannot be adequately secured,
If necessary, warnings of dangerous conditions should be
posted on reef buoys or the reef iiself.

DEFENSES

A defense is thar which is offered by the party proceeded
against as a reason in et or in lew why the injured pary
should net establish or recover what he seeks. Various
defenses are avanlable that operate to cither dimimsh an
injured party’s cause of action or defeat recovery, some of
which are described below,

Exercise of the Applicable Standard of Care

The Law imposes & standard of care (most often the standard
of reasomable care) that miust be exercised in given situations.
Consequently, proof of the exercise of the appropriste stan-

dard of care is a defense in an action for injuries alleped o
hive resulied from a breach of that standard.

Compliance with Statutes

Complinnce with statutory and regulatory requirements and
permit comditions may be used as evidence of adherence in
the appropriate standard of care. Additionally, in the case of
artificial reefs. compliance with permit conditions may give
rise 10 a kind of "backdoer” immunity from liability wnder
the provisions of the National Fishing Enhancement Act. The
Act states that permitices will nol be luble “for damages
caused by activities required to be underiaken under any erms
and conditions of the perrit, if the permittce is in com

pliance with such terms and conditions”™ This may only be
interpreted o cover damages coused by the actual perfor.
mance of permit conditions, and not (o mean that compliance
with permit conditions is itself evidence of compliance with
the applicable standard of care. A permitice may attempt to
maintain a reef in good condition, but may mot be able 1o
do so even theotgh the exercise of reasonable care, If the per-
it is viery specific shout what "maintain in goeod condition”
means, the permittee can plead compliance with permit con-
ditions and assert immunity under NFEA.

Contributory Megligence

Contributory negligence is negligence of the injured party
which contributed to his injures. In some states, proof of con-
rributory negligence is an absolwte bar 1o an action for
injuries caused by the negligence of another. In other states,
the prood of contribwtory neglipence causes the award to be
reduced proportionately (then more sccurately described as
comparative negligence or  comparative  contributory
negligence),

Assumption of Risk

Tt dedense is similar o comributory negligence. Tt is
founded on the premise that if the injured party knew the
risk imlved and proceeded in spite of it, be should be barred
from recovery. Assumption of the risk is sparingly applied
because it is a complete bar 1o recovery and because, by
definition, it means that the injured party fully appreciated
the: particular risk imvolved and ignoted it. The theory does
nek apply to & general risk, such as the dangers of diving,
rather the risk must be specific and the danger of that specific
risk must be fully apprecised by the injured party.

Immumnity

Under the doctring of immunity a party may be exempted
from lighility. Two broad types of immunity that may apply
in sitations imvolving amificial reefl developments are
sovereign or governmental imovunity and nonprofit organi-
zation immunity. Sovercign immunity is a judicially created

h
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doctrine based on the theory that certain functioms are exar-
cised by governmental entities because they are not profit-
making and therelone won't be exercised by priviie emlerprse.
Because these functions are necessary for the public good,
they should be conducted without fear of liability, Although
the doctrine has been largely diminished in most states b
either statute or court decision, where applicable, sovereign
immunity 15 a complete bar,

The surne commens generally apply 10 nonpralil memwnsty.
Often, the activities conducted by o nomprofit organization
are those that do ot generate substantial profits, and therefore
are not conducted by private enterprise, When applicable,
it iz also a comgletz har o recovery, In some situations, pablic
entities or private individuals interestesd in an arificial reef
project might consider the formation of a  nonprofit
OTgAnIEAlion.

In adilitzon o these types of immumity, there are also satues
that grant immunity for specific types of actions, These are
all important o public entity permitees of artificial reefs
because they can be a 1otal bar to suits for damages for per-
soentl TRUTY I many cases.

It should be moted that sovercign immunity applies only
1o the public entity; it does not apply o public officials and
employees. Individuals who work for public entities often
assume they are covered by sovereign immunitys however,
this is not the case. There is a somewhat similar doctrine
called public official immunity that applies w individuals in
limited circumstances and only in cases ivolving simple
negligence. It does not protect a person who is grossly
negligent in the performance of his duties, The individual
st be an official operating at a high level in the policy-
making area of the entity. He or she must be acting in their
official capacity, ie. performing official duties, and exercising
a discretionary  function. “Thscretionan™ means policy-
making, planping level types of functions, mol tasks of a
clerical nare. The privilege of official immunity is a
qualified privilege. but once one meets the conditions outlined
e, e immunity is as absolute s sovereign imomnin.

AN DUNCE OF PREVENTION

IF thie old saying “an ounce of prevention 15 worth a pound
of cure’ was not first coined by a lawyer, it cenainly could
have been, for in no aren of life 15 0t more applicable than
whin talking abowt legal Liability, The fallowing is intended
1 describe some of the actions that might be taken to avoid
irouhle o, in the event that trouble does occur, 1© prodect
against the payment of domages

Walvers or Heleases

[n many cases, waivers or relenses from habiliny can be
employed 10 eliminate potential lhaklity problems. Some
wirtvers lave been deemed to be void as agminst public policy
bescnuse they affect substantial public interests or because they

are the result of unegual hargaining power between the parties
to the agreement. This shewld vsoally not be the case in
artificial reef projects since the partics would most likely be
dealing from equal bargaining positions.

Indemnification Agreements or Bonds

Indemnification contracts are agreements in which a party
aprees o indemnify another for any damages the second party
may have to pay because of sctions of the first party, Boshing
agresmients invedve a third party, usually an insurance con-
pany, who gusrantees an indemnification arrangement, Any
time an independent contractor performs tasks related 1o 2
recf project, and particularly when he is being compensated
for those tasks, indemnpification agresments or bonding
arrangements should be considered by permittees or reel
NPT b,

Since oil companies are responsible under the Outer Con-
tinental Shelf Lands Act and MMS regulations for cleaning
platforms before they are removed from the botom, they
should provide an indemnification o resf developers for
dumages resulting from pollution caused by improperly
cleaned materuals,

Warnings

Warnings serve [wo purposes: to prevent injuries and (o pro-
vigde evidence of the use of reasonable care in case an injury
oocurs. Thus, they can serve as true loss prevention devices,
ws well as establishing a defense if an injury does occur,

Permil Requirements and
Maintenance Schedules

As previously mentioned, there exists the possibility thal
compliance with permit conditions may create an “immunity”
from labality, if the actions complained of are specifically
required in the permit. While this may be considered a
“hackdoor” approach 1o damage avoidance, there is sull the
stromg possibality that a court (and jury) may find compliance
with permit conditions to be evidence of the exercise of
reasnnable care,

Insurance

Fimally, one should always consider the wse of msurance o
cowier [he risk inherent in reef projects. While governmental
entities ey be immune, the individuals running the govern-
enl may ol be personally immune, As discussed, reefs pro-
jects may not fall within the class of actions proteced by
governmental immunity. Liability insurance purchased by
povernmental entitics usually covers emplovess,

IT habiliy insurance is not mailable throwgh goverment
coffers, an individual should consider personal liability
mnsurnce. In mamy cases, professionnl pursuits riders on
putomobile pohicies or comprehensive dwelling pohices
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thomeowners policies) are relatively inexpensive and well
worth the cost in ferms of liswyer's fees alone.

CONCLUSION

As is fairly obvious, the lack of case law on s subject makes
it difficult to give specific guidance on all of the problems
involved in a rig-to-reef progect. Withowt knowledge of such
puidelines us the stndard of care o be applicd and the
protection afforded by compliance with stagory and permit
conditions, it 15 impossible w say that a pamicular action is
the correct one, Hiwever, cerlain general principles apply
and o good Liwyer can point oul the areas in which caution
should be exercised. Ajgain, prevention is better than cure,
s i amvoks another old saving: “plan your work and work
your plan!™

Al Sage ix the Depury Dhrector of the Mississippi Law
Reseqrch frsiitwte, Lmiversiny of Missianippl Law Center. The
wiews expressed in the article are those of the aurhor and do
rof megessarily represent the opinions Mississippi-Alafhamg
Sea Grant Consortium, [

A Summary of the Recently
Adopted IMO Guidelines and
Standards for Removing
Abandoned Offshore Structures

INTRODUCTION

There has been growing concern in recent years over the
international legal status of disused or abandoned offshore
installations and structures, Complete removal is mandared
by Article 5051 of the 1958 Continental Shelf Convention
which states thar “any installations which are abandoned or
disused must be entirely removed.” The United States is o
party fo the 1958 Convention and current ULS. law requires
that oil and gas operators entirely remove any disused or
aksimcloned structure on the continemal shelf unless the sinec-
ture gualifies as an artificial reef pursuant o the National
Fishing Enhancement Act of 1984,

During the negotistions that led w the signing of the 982
Law of the Sea Convention (LO& Convention), oil industry
representatives  requested that the removal issue be
reexarmined. In the Gulf of Mexico alone there are nearly
4500} offshore oil and gas drilling platforms and it has been
estimated that production st wells on about half of these plat-
forms will some o an emd by the close of the century. Predic-
tioms are that it will cost 32 ballion w remose these platforms
from the Gulf of Mexico and up o $30 billion to remove all
non-producing platforms worldwrde. The oil industry lob-
hied hard for a provision i the LOS Comvention that would
grant coastal states the discretion o allow some abandoned

structures B remain on the seabed if they do not pose a nisk
o navigational safefy or to the maring environment.

Despite concerns expressed by a number of delepations
regarding the detrimental impact of non-removal or partial
remewal on nevigational safety, commercial fishing interests
and the quality of the marine environment, the final text of
the LOS Convention contaimsed langusge that granted more
Aexibiliey 0 coastal sates w determine whether or not aban-
domed sructures need be entirely removed. Article 60(3) of
the LS Convention prowvides:

Any instellations or structures which are disused or
abangloned  mest e removed o ensure safety of
navigation, taking into account any generally accepied
mdernatuenal standards established in this regand by the
cennpetent inernational organization. Such remeoel
shall wlao Bave due regard fo fishing, the protection of
the marine cnviconment and the rights and dities of
other states. Appeopriate publicity shall be given 1o the
depth, position and dimensions of an installation neod
entirely removed.

The International Maritime Organization (MO}, head
guartered in London, is the competent international organ
zahion referred o in Article 6003} In 1986 [MO bepan the
formidable wsk of establishing internotional standards 1o
govern the removal of offshore structures, In Ootober of 1955
a final resolution containing the final guidelines and standards
was adopted by the IMO General Assembly. The 1MO) resclu
twon hizs no immediate binding effect becawss the LOS Con-
vention has not yet entered into force, However, i does repre
send an uMemational consensus and wiall hikely serve as
a maxle] for many nations as they enact domestic legislabion o
regulate the removal of offshore structures in their oan waters,

The purpose of this article is to provide an overview of
the 130 remoeval provisions. Each of the major gueidelines
ad standards will be summarized, followed by an exam
mation of possible implications on existing United States
remioval policy.

SUBSTANTIVE PROVISIONS
{zeneral Removal Regquircment

The firal IMO resolution is divided oo three mapor secinons:
an iroductory section that explains the removal obhgotsons
and policies required of coastal states; a section of general
guidelines; and a section containing more detailed standands,
The intreducoory section provides that all abandoned or dis
wse] structures on any continental shelf or exclusie economic
wone will be removed unless specifically exempted, (MSC
SWIEVAML 2 ANNEX 31 L1}, Coastal states should ensure
that all guidelines ard standards are complied with. Removal
showld be performed as soon as reasonably practicable after
abandonment or permanent disuse of any structure. (121, The
I should Be nolified whenever a structure is not com-
pl:b:l:,r remreed (I.H-:l. i"1n:|||:r'._ ilis |x|‘|!||i:15i'|’!-||." for coastal
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stabes lor enact removal requirements that are more stringent
than those called for be the IMO (149

Crufelelimes

The second section is made up of a set of fairly broad
guidelines that coastal states should take into account during
edch cose-by-case removal determination. Crileria e be
evitluated include:

*podentiul effect on the safery of surface or subsurface

navigation

#rate and future effect of srectural deterioracion

#possible effect on the manne environment

*potential risk thar the debnis will shift from ifs presem

locution

scosts, wohnical Feasibality and risks of injury assocpted

with remosal

eand the determination of a new use or ather reasonahle

Justification for allowing it to remain. (2.1-26).

A set of additional coweria are specified W assist in the
evaluations of navigational safety and proteetion of the marine
cnvironment. Supplemental safery considesations include the
number, tvpe, dranght and carpe of vessels expected o trnsit
the arca; general oceanographic and climatic conditions; the
proximity w designated or iruditional sea lanes and commer-
cial fighing @rea; and whesher the soruetne 12 located in an
approach w or in straits used for international nandgation.
(2.2 Ay determimation of the effect on the marine anviron-
ment should be based on scientific evidence, taking into
gocount water quality; geologic, hydrographic and biological
habitar characteristics; the presence of endangered or threat-
ened species; the impact on local fisheries resources; and
the potential for pollution cawsed by deterioration of the aff-
shore structure, (2.4,

Coastal states should officially authonze structures o
remain un the seabed after idemifving the conditions thar
would allow such an action. A specific plan should be adoptad
by the coastal state (o0 menitor tse movement of the material
left on the seubed and o ensure that there is no subsequent
adverse impact on navigation or other uses of the sea. In
addition, advance notice should be provided to mariners
relative o specific position, depth and markings of the stouc-
tre. Advance notice should also be provided to the appropiate
hydrographic services o allow for timely revision of nautical
charts. (2.5)

Standards

Specific standards make up the final section of the remosal
provizons,. Unlike the introductory and puideline sections
that are primarily concerned with establishing a general
procedural and attitudinal framework, the standards section
provides coastal states with the objective criteria upon which
1o base removal decisions,

The first standard is the fundation upon which all the other

stanclards are constructed and reads as follows:
All abandoned or disused installations or structures
standing in less than 75 meters of water and weighing
bess than 4000 tons in air, excluding the deck and saper-
structure, should be entirely removed. (3.1
It hues been estimated that less than ten percent of all existing
offshore platforms are in water depths over 75 meters. Even
tzking inte account the additional structures located in
shallower waters that are larger than 4000 tons and e
gromang number of structures cach year that arc being placed
in witers deeper than 75 meters, i is clear that most aban-
doned oflshore structures eehnically Gl within the comgplete
rermnvil cotegory atipulaved v standard. (300

There are exceptions, however, that allow coastal states o
exempl structures that fall within standard 31, A struciure
rmay be left wholly or partially i place on the seabed if it
will serve @ new purpese such as enhancement of a living
rescurce. (3400 [t may alse be lefi in place if the coastal
state desermines that entire rerinval 1= not technically feasible
of wild invelve extreme cost, or an unacceptable risk o
personnel or the marine environment. (3.5). Anv struchire
that does not fall within the constraints of standard 30 ey
be left o the seabesd i1 3t does not cause unjustifiable imner-
ference with other uses of the sea, (34.2).

Anmy abandoned structure that remains on the szabed and
projects above the surface of the sca should be adequately
maintained o prevent structural failure. Tn cases of partial
removal nol projecting above the surface, an unobstructed
water column of nof less than 55 mesers should be provided. If
the structure serves a new use such as an atificmal reel, if need
not comply with the 55 meter clearance standard, (36).

Structures which no longer serve the primary purpose for
which they were originally designed or mstalled must be
entirely rermoved 1f located in approaches wor in straits used
for international navigation or in other customary or
archipelagic deep-draught sca lancs. Complete removal
without exception is also required for structures immediately
adjacent two IMO designated routeing systems, (370, Removal
should be perfirmed in such a way as i cause no significant
adverse effects upon navigation or the maring environment.
During the remowal process, structures should continue io
be marked and the position, depth, and dimenstons of any
remaining debris reported at least 120 days in advance
advise mariners and the appropriate hyvdrographic charting
services, (33 & 38,

Before giving consent 1o the non-removal or partial removal
of a atructure, the coastal state should satisfy itself that amy
renmnning materials will not shift on the seabed thereby
causing a haward to navigation. (3.9), The coastal stace showld
identify the party responsible for maintaining aids to navi-
gation and for monitoring the condition of the remaining
maglerial, {3100, In addition, the coastal state should ensure
that legal tithe @0 struciies tht hive nod been entirely remmved
15 umambiguous and thal responsibility for mainemance ang
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the finuncial ability to assume lighility for future damages
are cleurly esablished. (3.10.

Finally, the standards indicate that these provisions should
be applied 1o existing as well as future structures (3.14), and
that omn or .aflr.r.'l:lnl,lilr:' 1, 194998, no struchare should be placed
on any continental shell or in any exclusive economic zone
unless its design amd construction makes complete remonval
upon abandomment feasible, (3,130

IMPLICATIONS FOR 1.5, POLICY
Doanestic Waters

Offshore oil and gas operators in U5, waters should not be
immediately affected by the new 1IMO guidelines. Although
the United Stses plaved @ major role in the IMO negotia-
Licns, it is not a sgnatory party fo the LOS Convention. In
additicn, the IMO resalution clearly grants coastal states the
discretion w0 ensct more strngent removal reguiremends.
Moreover, the United States rernamns o party to the 1958 Con-
tincatal Shelf Convention and therefore will likely continue
fo enforce Department of Imerior regulations that require off-
shore lessees, within one year afier lease tormination, o
remiove all devices, works and structures from the lease site.

[n recent years, the Minerals Management Service, the 115
Army Corps of Engineers and other federal agencics with
regulatory authority over offshore oil and gas development
have begun 1o support the concept of converting abandoned
offahore structures inlo artificial reefs. Moreover, states such
as Lowisiana and Texas have enocted legislation pursuant to
the Matsonal Fishing Enhancement Act of 984 1o encourape
the “rigs to reefs” concept in feberal waters adjacent o their
coasts (for a discussion of the Lovisiana and Texas artificial
reefl programs see supre). None of these programs shaowld
he affected by the actions ot the IMO, because the removal
provisions specifically exempt amificial reefs from most of
the meore restrictive requirements, incleding mandatory
remiwal in owalers of less than seventy-five meters and
minimum  water column clearance of fifty-five meters,
Maoreover, the national and stete artificial reef plans already
comain standards that are gensrally more stringent than thise
of the IMO.

As offshore rigs are placed farther oan om the U5, con-
tincnizl shelf and therefore becomse more expensive 10 remove
andd less of a danger to navigation and other ocean uses,
it is likely that the federal government will come under
increasing pressure o liberalize i removal requirements.
This will be especially tree if the LOS Comvention enters inio
force and a sizable number of sther nations begin to apply
the IMO provisions, Under these clroumstmces, imbemational
comeptitive forces for oil aml gas production may force the
L5 government to adopt a more flexible removal policy.

will likely have in domestic waters, Unitad States policy and
inkerests may be immediately affected im otber nations' off-
shore wrgas, Should coastal states interpret the IMO standards
lowsaly and allow a substantial number of abandoned offshore
structires o remain on the seabed, ULS. naval vessels may
he subject to a significantly more dangerous environment in
which to operafe. Submarines are especially vulnerable 1o
collisions with bottom debris. Other ULS, interests that may
be allected include: losses oo commercial Nishermen as the
result of being excluded from certain fishing grounds and for
lest o damaged equipment; navigational haards and routing
inconveniences for merchant vessels; and difficulties in con-
ducting marine scientific research.

CONCLUSION

The recently adopted IMO removal provisions provide
substantial, bul not unlimited, discretion to coastal states to
determine whether or not abandoned structures nesd be
remwnwed from their continental shelves and exclusive
gcomoiic rones, Only in cases where a structure is located
it approaches (o or in straits or routes used for international
mavigation is there a removal requirement without exception,
Structures in waters of less than 75 meters and weighing less
than 4000 tons should be entirely removed, but may be
exgmpted by the coastal state if any of the following determi-
nations are made: (1) the structure will serve 3 mew use; ()
removal 15 not techmically feasible or would invelve exireme
cost; or (3) remomal would cause an unacceptable risk 1w per
sonnel or the marine environment. Structures in waters of
more than 75 melers or weighing more than 4000 tons may
be keft in place as long as they do not cause an unjustifiable
interference with other uses of the sca.

The true impact of the IMO guidelines and standards on
U5 intzresis will wltimately depend upon how they are
implemented and enforced i various coastal states. It remains
t B seen whether the provisions ultimately prove o be a
valuable ol for the thoughtful and efficient developiment of
Ur acean fescurces or simply become another method for
coastal states to avoud their obligations to clean up the marine
environmien. ]

Bickard .Hr'f..n:ﬂ.qq'ﬁ.l'ﬁrr

TEDs Update Revisited:
“TEDs Go! TEDs No!”

INTRODUCTION

Turthe Excluder Devices: their use on shrimping vessals is

mandated Iy Congress under the Endangered Species Act,

regulated by the Department of Commerce's National Oceanic
and Armospheric Adminisiration (NOA AL, implemented by

. Foreign Waters NOWAS National Marine Fisheries Service (NMFS), and
Unlike the minimal impact that the IMO removal provisions
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enforced by the United States Coast Guard. Impetus for the
reguirement is that if shrimp fshermen equip dear bosts with
the coge-like devices that allow sea wriles wswim free from
traw] nets, turtle ilTIMILiIIEh will be reduced. However, since
imception of the iden, the concept has been frought with con-
troversy and confusion, The “final rele” issued by NMFS on
Jume 23, 1957 established October 1, 1987 for the Canaveral
Channel off of Cape Consveral, Florida, and March |, 1988
for the South Atlantic and the Gulf of Mexico as the effioe-
tive dates for its requirement that shompers install and use
TEDs in all trawls when truwling in offshore waters on vessels
vwenty-five feet in length or longer. Smaller vessels or any
vessels trawling in inshore waters wene given the option of
using TED: or reducing traw] towang time. However, sinee
the promulgation of the MMFS rule the specifics of the
requirments have undergone so many changes that even the
government agencies responsible for ther implementation
and enforcement have at times had dilficulty knowing what
they were.

WATER LOWG has been monitoring the peculinr odyssey
of the “TED's regs™ as they travel back and forth through the
oo, the Congress, the agencies, and the newspapers w keep
our readers abreast of the developments as they oceur, In Yol,
4, Mo, 4 we devobed our entire issee (0 the TEL controversy,
with an in-depth discussion by former staff attorney Dan Con
ner and replies by Tee Joho Mialjevich of the Concerned
Shrimpers of America and Michasl Weber of the Center [or
Marine Conservation (formerly the Center for Epvironmen
tal Education)., In %ol. & Moo | geest contributor Fred
Whitreck provided a discussion of then-current TED activity
Mo, once again we bring wou an update, The following is
i chronology of events that have pcoured since our last report

#luly 11, 198 - On this dane the United Stae Court of Appeals
for the Fifth Circuit affirmed 8 lower court ruling that the
IEDs regulations were valid. A challenge had been brought
by the S1ae of Louisiana and a commercial shrimpers action
growp called Concerned Shrimapers of America before the ULS.
Instracy Cowrt for the Eastern District of Louisiana in Augest
1987, The district court found the nules to be valid but graned
the request made by Lovisiana and Concerned Shrimpers for
an injunction against enforoement pending final disposition
of their appeal w ehe Fifth Cirewit. The Fifth Circuit upheld
the rules bl continued the suspension of enforcement until
seplember |,

e Auprust 31, 1988 - Congress was still at work examining the
issue of TEDs as il comsidered amendrments o the Endangersd
Species Act, During the spring and summer of 1988 the House
amid Semate both abdnessed sea e conservation and adopted
separate hills. This meant that the bills had to be sent to a
conference committee thit included members from each
House, Because the committee could net meet before the
September 1 deadline, Congress enacted & extension that
delayed the effective date for TEDs enforcement wazil

September 17,

eSepemiber 17, 1988 - The conference commithes wis unable
Lo work guickly cnought 1o meet the Seplember [T deadline.
Consequently, NMFS was forced to announce that the existing
Law swould take effect and that it would begin enforcing TEDs
requirements on Sepiember 18

sSeplember 23, 1988 - Both Houses of Congress approved
amemndments reauthorizing the Endangered Species Act and
sent it o the President for his signature. The amendments
delaved the effective date of the rules uneil May I, 1989 in
offslwore areas, and May 1, 1990 in inshore areas, excepl for
the Canaveral Channel, where the regulations had been m
force since Cetober 1 1997, The legislation also required the
Mational Academy of Sciences wo conduct o study on the nesd
for sea tortle peotection in inshore waters. The study must
b complered and reviewed before the May 1. 1990 deadline,

e(icioher 7, 1988 - President Beagan signed the legislation
amd the Endangered Species Act Amendments of 19EE be-
came Liw

hfay 1, 1989 - This was the effective date for enforcement
of the TEDs requirements in offshore waters. Although the
1.5, District Court for the Eastern Districr of Louisiana
denied the Lowsiana Amtorney General’s request for a tem-
porary restraining order against TEDs enforcement, Secretary
of Commerce Hobert Moshacher instruceed fedesal agents not
o fully enforce the regulations, but to issue only warnings
dunng }‘[u}' ardd Jume. This .t.il-.[:-.*-:la_'.- griace pE:I'i.ﬂd. was
intended o give shrimpers a chance o buy and install TEDs.

wfuly 1, [9EY - The Commerce Secretary received numerous
complaints from Gulf Coast shrimpers and their congressional
advocates thid sengrasses werne clogeing TEDs and ruining
shrimp catches, The Secretary again ordered the Coast
Guard o suspend enforcement while NMFS investigated
these cloims,

sluly 22, 1989 - Upon Secretary Mosbacher's announcement
that he hod 1o reinstate the rules, Qulf Coast congressional
representatives again complained and insisted on a meeting
with the Secretary. Meanwhile, the already-heated emotions
of the shrimping community escalated. Over the weekend
angry shrimpers held protests st several locations scross. the
Gulf, blockaded Gulf channels and poris, rammed ships, and
even fired shots at Coast Guard crewmen, The siuation
became so volatile that the Coast Guard requesied assastince
from the Mational Guard,

sluly 24, 989 - Secretary Mosbacher again suspended the
rulcs w allow for o forty-five diy “n;,:|u1|i11# of [ per'il.'u.‘l" fir
angry shrimpers. Instead of pulling TEDs, shrimpers were
required o reduce tow times 1o ninety minutes and o check
for captured sca turtles, The temporary rules wene o remisin
i force aniil Scprember 7.
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sfuly 26, 1989 - The MNutional Wildlife Federation and the
Center for Marine Conservation filed sun an UL5. District
Court o force the Commence Secratary to enforce the mules.

#Aupust 3, 1989 - The district court nuled that Secretary
Moshacher had oo authority o suspend enforcement of the
regulations and gave the Secretary unil August 7 to draft
interim rules, Hiowever, the court did not specify what tvpe
of sea turtle preservation measures Moshacher had to wke.

*August 7, 1989 - The wemporary rules issued by the Secrewary
offersd the alternative of limiting tow times o 105 mimetes
wnstead of pulling a TED: The next day the National Wildlife
Federation again filed suitin U8, District Court o force the
Commerce Departiment oo require TEDs.

#Aupust 13, 1989 - LS. Districe Court Judge Stanley Harris
denied the Federation’s request.

#September 5, 1989 - Al the instruction of Secretary Mos-
bacher, new NOAA administrator Tohn Knauss announced
that TEDR enforcement would resume beginning September
& Upon the Knauss statement, NMFS gave notice that it
wild allow @ grace pericd from the rales. Shrimpers whio
recatved a citation beraeen Sepiember 8 and September 22
could have their fises rescinded if they could prose fo the
apency that they installed 8 TED within fifteen days of the
vialation, Between Sepiember 22 and October 15, they could
have their fines reduced if they could show that they installed
TEDs “promptly afier the ciation.” Shertly after the NOWAA
announeement, the White House revealed that it was con-
ducting us own review of the situation.

s{berober 5, 1989 - During a session on amendments o the
Magnuwson Fishery Conservation and Management Act, the
Hinee Mearcham Marine and Fisheries Committes considered
an amendment o delay the October 15 implementation date
al the TEDs regs. The amendment was deteated by @ wone
al 14-22: lwvweever, the committes adopted an amendment thit
calls on he President to begin negotiations with foreign
natons [ promode sea urle protection interoationally.

s ctober 135, 1989 - Since this date the Coast Guard has been
enforcing the TEDs rules a8 required by federal law. So far
l.'mnpli:ml.:u has been reporbed as “excellent™ by MMES and
thes Cosest Guand, An October 18 release from KMES reporied
that 320 of the 354 vessels boarded nationally bebwesn
September 8 and Sepiember 22 had TEDs installed. Beiween
October 15 and Nowvember & NMFES and the Coast Guard
reporied 35 TED ciations. However, these figures may be
mizbesding hecause they include the East Coast, where com-
plisnce has always been gond. Most shrimpers working off
off the Missizsippi Gulf Coast report that for the time being
they are taking their chances and going without TEDs. Pan
of the reason for this may be that in the later pant of the fall
season, Mississapp Gulf shrimpers fish inshore waters, where
TEDs are oot wet required, Also, when completely phased

in, the mles call for TEDs use from March 1 1o December
1, s0 many shrimpers may feel they can make it through one
more scason without o TED

CONCLUSION

Tt is safec o say that the TEDs situation has not Been handled
in the best possible manner, and that confusion over their
on-again, off-aguin status has only added o the problems.
Groups on bath sides of the issue are frustrated. The
shrimpers feel that they are being forced by the federal govern-
mend io bear the burden of sea rurtle conservation 1o a degroe
that is out of proportion o their actual role in the demise
of sen turtle populations. On the other hand, the conserva-
tion commuenily resents the tactics being emploved by the
shrimpers o avoid wsing TEDs. They stress that TEDs
requirements are unequivocably the law, mandated in no
unceriun lerms by ihe Endangered Specics Act. Conseguent-
Iy, 10 asdedation e the particulars of protecting sea turtles, many
conservalionists consider the issuc an imporiant proving

ground for the strength of the Endangered Specics Act.
The TEDS saga i a classic example of the conflict that can
oceur when interests invalved in the use of ocean resources
codlide, Could the simwation have been handled beser?
Probably, However, it is pessible that because of the com-
plexity of ocean mansgement, controversics of this nature can-
nat be avoadied, Mewvertheless, it is up o lowmakers and the
citizens who support them o make their best effort to try. O
Laurn FHlmversh
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LAGNIAPPE

A Little Something Extra

Our congratulations 10 M. Casey Jarman, former Missis-
sippi-Alabama Sea Grant Legal Program Ditector and Editor
of WATER LOWG, for being named outstanding teacher o thi
vear at the University «f Hawail Law School,

The cruiseship Pride of Misssippd recently moved s
nperations from Gulfport, Mississippi to Galveston, Tesas.
The move comes just six months after Mississippi became
the first state to pass legislation that expressly allows gambling
ahoard cruiseships that operate within state shipping chan-
nels (Ser Lagniappe, WATER LOG Wol, 9, Mo 1), Last sum-
mier Texas passed its own gambling ship legislation, thereby
paving the way for the cruiseship’s departure, Owners of the
503 foed cruiseship indicated that they would replace the Pride
of Missierippd with a smaller vessel sometime in the spring,
Any replacement vessel would have o be at least 300 fest
lomg W be able to operate its casing within state waters under
the recently enacted Mississippi Legislation,

The Minerals Management Service proposed an outer con-
tinental shelf oil and gas lease sale for 5637 unleased blocks
cowering about M3 million aeres offshore  Louisiana,
Mississippi and Alabama. Scheduled for March 19940, the pro
posed area 1o be offered is located from 3 w 220 miles off-
shore in water depths of 4 w0 3200 meters.

The Wods Hole Oceanographic Instiimtion is accepting
applcations for its 1990-%1 Marine Policy and Ccean Manage-
ment Fellowship Program. Qualified individuals o the social
sciences are invited o apply their expertise w the “economic,
legul and political issues that arse from wses of the world's
oceans.” Topics of special imterest mclude: the quality of
marine habitat and reserves. manne hiological diversity, the
impacts of sea-level change, and industrinl organization of
advanced marine technologies, Deetails on the program may
be obtained from Dean of Graduate Stwdies, Education
Office, Clark Laboratory, Woods Hole Oceznograghic Instit-
tion, Woods Hole, MA 02543, Telephone: (308) 548-1200,
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